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large fund from the depository of court to a trnst company; & change
made by order of court on application of the proctors in interest, and
for their pecuniary benefit, and imposing on the clerk additional cares,
responsibilities, and duties.

In Admiralty. On motion by the clerk for extra allowance.

Carter & Ledyard, for claimants.
Samuel H. Lyman, pro se, ~ °

BROWN, District Judge. The removal of the deposits in these
cases from the depository prescribed by law and the regulations,
imposed upon the clerk additional cares, responsibilities and duties
beyond those previously existing. The change was made by the
order of the court, upon the application of the parties in interest,
and for their pecuniary benefit; it has resulted to their considerable
pecuniary advantage. It was made at a time of great uncertainty
in financial matters, and to the threatened prejudice of the registry
account in the lawful depository. It could not have been supposed
that these additional duties and responsibilities would have been
imposed upon the clerk without compensation. As said by Mr.
Justice Blatchford, in the case of The Alice Tainter, 14 Blatchf.
225, Fed. Cas. No. 196:

“It is not reasonable that the service should be without compensation.

As it ’i's for the benefit of suitors, it is reasonable that suitors should pay
for it. :

The right of the court to make such allowances for extra services
beyond what are required by law has been long exercised under the
deliberate judgment of Mr. Justice Nelson and Judge Betts, as ex-
pressed in the rule of May 28, 1859. See former District Court
Rules, pp. 46, 47, where it is said, that—

“Upon the usages and doctrines of courts of the United States, officers
called upon to render services in those courts, according to their rules and
modes of practice, for which no specific fees or costs are appointed by stat-
ute law, will be awarded compensation therefor by the courts respectively
in which the services are performed, corresponding in amount to that al-
lowed by law in the state, for similar services rendered by state officers, in a
like capacity, particularly in chancery procedure. 1 Blatchf. 652; Hathaway
v. Roach, 2 Woodb. & M. 63 [Fed. Cas. No. 6,2131.”

An extra allowance of one-half of 1 per cent. is in accordance with
the rule thus indicated. It is as small as would, I think, be any-
where recognized as appropriate in financial {ransactions; and it
is, therefore, allowed in this case as a reasonable compensation,
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1. ADMIRALTY APPEALS — METHOD OF REVIEW IN CrrouiT COURTS OF APPEAL.
The provision of the judiciary act of February 16, 1875, which took from
the supreme court the power to review the findings of fact on admiralty
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wiiccappealy; ‘does not apply to the clréuit cotirts’ of appeal, dt least in'so far
m« as:'thdy ! reeelve such appéals ﬂ'om the dlstriét courts. The Havnah 1
w0, 'GuALITE 48 Fed. 684, followed. ‘

2, SaMe—Proors BeELow REDUCED TO Wm'rme '

Unless the proofs in. {insta,n e causes in the diStrlCt court which are
intended for review in‘the ‘¢ircilf court of appeals are in some form
reduced to writing, or an equivalent therefor is found-in the record, the
court will decline to try the facts anew.

8, SAME—AMENDMENTS ON' APPEAL.
Amendments in matters of substance on appeals In instance causes can-
i’wltl: ‘be’ e%llowed in the clrcu!t‘ ‘courts of appeal. The Mabey, 10 Wall, 419,
ollow ‘ N

4. BaME-—EVIDENOE IN Coun‘r oxv APPEALS.
Touching further proof in.the court of appeals in instance causes.

‘ Appeal from the District Court of the United States for the Dis-
trict of Massachusetts,

These are.two a,dmlralty cases brought to recover damages ansmg
Jfrom a COlllSlOD. in Boston harbor April 27, 1892, between the steam-
ship Phlladelphlan and the schooner L1zz1e Williams. The libel in
the ﬁrsf case was filed May 81, 1892, by the members of the crew
of the Lizzie Williams and one Joseph Welch, also on board the
Lizzie ‘Williams at the time of the collision, to recover for loss. of

rsonal effects and for other damages resulting from the colhsmn,
and the Hfel in the secorid case was filed June 1, 1892, by Otis H
"Wiley and ofhers, owners of the Lizzie Wllhams, to recover loss of
vessel anq other damages resulting from the collision. The two
cases. were ‘consolidated by order of the,district court, and on Feb-
ruary 8, 1893 the libels were dlsmlssed with costs. The libelants
jointly appealed to the circuit court ‘of appeals, and duly entered
their appedl, March 24, 1893. December 7, 1893, the appellants
filed this motion to mtroduce additional’ eﬂdence, and the same has
been heard on briefs and oral argument.

 Frederic Dodge, for a.ppellants ‘
~ L. 8. Dabney and F. Cuniningham, for appellee.

Before COLT and PUTNAM, Circuit J udges.

. PUTNAM, Circuit Judge. This is an application for leave to
‘take and ﬁle further proof in this court on an admiralty appeal.
Section 11 of the act establishing this court directed that all pro-
visions of law in force, regulating the methods and system of review
through appeals or writs of error, shall regulate the imethods and
system of appeals and writs of error prov1ded for in that aet in re-
spect to this court. The act of February 16, 1875, (18 Stat. 315)
took from the supreme, court the review of ﬁndmgs of fact in ad-
miralty appeals; but it was necessarily limited to appeals from the
circuit courts, as those courts alone were directed by that statute
to find the facts in such way as would rehder it practicable for the
supreme court to dispose of questmns of law only. Therefore, it is
not. applicable to this court, at least in so far as it receives appea.lq
'in admiralty from the district courts; ahd such has been its uni-
‘form practieal construction, not only with reference to such appeals,
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but also with reference to those from circuit courts. . The Havilah,
10C.C. A. 77, 48 Fed. 684.

Section 30 of the act of September 24, 1789, (1 Stat. 89)) contem-
plated that, on appeals in admiralty from the dlstrlct to the circuit
courts, the samé witnesses who were examined in the former might
be re-examined in the latter. It enacted that the testimony of any
witness might be taken down by the clerk of the district court, to
be used in the circuit court, unless it should appear that, for the
reasons therein stated, the Wltness could not attend the tmal on ap-
peal. This prowsmn of law was omitted .in the revision of 1874;
but there is nothmg in its omission to indicate any change of legis-
lative intention in the particular referred to. It was probably re:
garded as rendered unnecessary by Rev. St. § 862, although the com-
missioners are silent on this point. See Blease v. Garhngton, 92
U.8.1,6. The supreme court has promulgated anew, since the Re-
vised: Statutes rules of practice in admiralty Nos. 49 and 50, contain-
ing the same recognltlon as the act of 1789 of the rlght to taLe
proofs de novo in admiralty appeals in the circuit court.

The counsel have cited many authorities touchmg the proposmon
that formerly an appeal was to be regarded in the circuit court asa
proceeding de novo, in which new proofs might be taken ad libitum,
without reference to the proceedings in the court appealed from,
unless so far as the proofs there had been preserved and transmitted
to the appellate tribunal. 'We think the proposition is established
in its general aspects, not only by the statute of 1789, already re-
ferred to, but otherwise. This result necessarily flows from the fact
that there has never been any statute, nor any rule of the supreme
court, providing .for the preservation of the proofs taken viva voce
in the district court, except the statute of 1789, and in most cir-
cuits there has been no rule of either the district or circuit ccurts
for that purpose. Therefore, notwithstanding some apparent ex-
pressions of Judge Story otherwise, through a recognition of the
rules of the civil law, we accept for this, in its fullest sense, the
language used in The Lucille, 19 Wall. 73, and repeated in The
Charles Morgan, 115 U. 8. 69, 75, 5 Sup. Ct. 1172: “A new trial,
completely and entirely new, with other testimony and other plead-
ings if necessary, or if asked for.” If The Saunders, 23 Fed. 303,
and The Stonington and The Wm. H. Payne, 25 Fed. 621, hold other-
wise, it must be attributed to the fact that in the southern district of
New York there has existed, since 1838, a system of rules providing
carefully for the preservation of proofs in the district court, and
touching their use on appeal, and to the further consequent fact
that under these rules the practice, in that district, of preserving
the proofs in the court of first instance, is so uniform that the possi-
bility of their not being preserved would not be likely to impress
itself on the court.

In The Stonington and The Wm. H. Payne, Mr. J ustice Blatchford
merely followed The Saunders, without approwng it. He neces-
sarily disapproved it in the following, which is found in Irvme v.
The Hesper, 122 U. 8, 256, 266, 7 Sup. Ct. 1177;



426 FEDERAL: REPORTER; Volv, 60.

*The elai ts not having ap to the circuit cowrt, it is suggested that
they' b.i‘é @B} for at leasg thgeﬁsgunt awarded by the distiict court, and
that the circuit court could not reduce that amount, but had jurisdiction,
on. the sctual appéal, only to iné¢rease it. It is well settled, however, that
an ap admiralty from  the district court to-the cireuit court vacates
altoge e decree of the district court, and that the case is tried de novo
in the cir t ‘tourt. Yeaton v. U. 8, 5 Cranch, 281; Anon., 1 Gall, 22, Fed.
Cas, No.44: The Roarer, 1! Blatcht 1, Fed. Cas. No. 11,876 “The’ Saraton
v. Four, Hundred and Thirty-Eight Bales of Cotton, 1 Woods, 75, Fed. Cas. No.
12,356; The uci]le, 19 Wall. 73;: The: Charles Morgan, 115 U S. 69, 75, 6
Sup. Ot.. 1172. We do not think_ that the fact that the claimants did not
appeal troni the decree of the district court alters the rule. When ihe libel-
ants appealéd;they did so in view of ‘the rule; and took the risk of the result
of a trial of the case de novo. The whole case was.opened by their appeal,
as much as it would have been. if both parties had appe,aled or if the appcal
had been taken only by the claimants »

It follows, itherefore, that, whatever may be the rule in prize
causes, the necessities of the positmn, while admiralty appeals were
by law taken from the district to:the circuit courts, rendered inap-
plicable, in  the latter courts, thewpecuhar principles of the civil
law touchmg new. proofs~on appeal :Neither do we find any refer-
ence to the:civil law in the later adjudications of the supreme court,
concerning new proofs; on -appeal.to that tribunal in admlralty
causes ‘ont. the instance side. . No -eonclusions were drawn from it
in The Mabey, when first‘reported in 10 Wall. 419. - 8o, the practice
of the _supreme court: in- refusmg substantial amendments in that
court in jnstance causes in admiralty, as further stated in The
Mabey, (page 420,) was:certainly not-in harmony with the civil law,
which was liberal in ‘that respect on appeal. The Marianna Flora,
11 Wheat..1;, 38. The reluctance of the supreme:eourt in regard to
each particular no doubt grew out'of the contemplation of the prac-
tical difficulties - which would otherwise surround it and its litigants,
though in the second report of The Mabey, 13 Wall. 738, it was fur-
ther said that, if parties: were induced to keep back their testimony
in the subordinate courts, the effect- would be to convert the supreme
court into a court of original jurisdiction. Therefore, the substan-
tial questions which we: have now ‘to consider are whether that part
of the act establishing this court which directs that ‘certain pro-
visions of law regulating appeals shall apply to appeals to it, adopts,
for the purposes now under consideration, the methods and system
relating to appeals to the supreme court, or those relating to appeals
to the circuit courts, and; if the former, whether we should, for con-
venience, adopt rule 12 of the supreme court, touching further proof,
or what, for convenience, we should promulgate in lien thereof.

A8 the appeals which we have:to consider ¢ome in large part
from the circuit courts, it is to be presumed that our proceedings
touching them are, 8o far as practicable, regulated by the provisions
of law concerning appeals from that court, and not those to it. Rule
8 of this court, framed with the approval of the justices of the su-
preme court, confor;'mlng our practice. to that of the latter court,
so far as applicable, canries a strong 1mp11cat10n in that dlrectmn,
and we have no doubt on.the point. Neither have we any doubt
that the closing paragraph of Rev. St..§ 698, prohibiting the recep-
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tlon of new evidence in the supreme court on appeal, except in ad-
miralty and prize causes, and the implication which it contains, ap-
ply to this court. The dct of February 16, 1875, already referrgd to,
rendered that paragraph inapplicable to appeals from the circuit
courts to the supreme court, but left it in force with that exception,
and did not repeal it. Neither have we any doubt that the act of
March 3, 1803, (2 Stat. 244,) now Rev. St. § 698, and elsewhere, ap-
plies to appeals to this court. In 1833, Judge Story held in The
Boston, 1 Sumn. 328, 332, Fed. Cas. No. 1,673, that this statute re-
quired proofs in the circuit court, in cases intended for appeal, to
be reduced to writing; and accordingly, June 8, 1846, several years
before the supreme court promulgated its admiralty rules 49 and 50
on the same topic, he directed as follows: “In all causes in ad-
miralty the testimony shall be in writing, unless, for special cause
shown, the court shall allow witnesses to be examined orally upon
the stand.” This is now known in the rules of the eircuit court
for this circuit as “Additional Rule 10.”

Conk, Adm. Pr. (2d. Ed.) p. 422, and sequence, criticises Judge
Story in this particular; but the criticism is practically limited to
his requirement that the new proofs should be by depositions, as on
page 425 the work cites without disapproval—indeed, with qualified
approval-—a rule of long standing, in fact since 1838, in the second
circuit, requiring proofs in the circuit court to be reduced to writing -
from the notes of the trial. Moreover, it appears by the Addenda
to the treatise under consideration (page 608) that the learned au-
thor omitted to consider in the proper place the supreme court rules
in admiralty Nos. 49 and 50. As these were adopted in 1851, they
must have found their support in the act of 1803, because so much
of the act of 1789 as required the examination of witnesses in open
court was not expressly repealed until the revision of 1874, § 862
Blease v. Garlington, 92 U. 8. 1, 6. : '

We are therefore satisfied that the act of March 3, 1803, in its re-
vised form, (Rev. St. § 698 with the practical construction put on it
by Judge Story and by the supreme court rules in admiralty Nos.
49 and 50, so far as it required that the proofs in the court of the
first instance be in some way reduced to writing in cases intended
for a review of the facts on appeal, applies to appeals to this court,
We have, however, no power to prescribe rules for the district courts,
as Rev. St. §§ 862, 913, vest this in the supreme court, and it has
in no part been transferred to us. We will notice that matter in
the rules which we intend to promulgate with this opinion; but in
any case in which all the proofs are not reduced to writing in the -
district court, and no equivalent is found in the record, we have no
power except to decline to try the facts anew. Moreover, the rules
to be promulgated herewith must not be construed as permitting
taking anew oral proofs taken in the district court, and not pre-
served in the record.

We agree fully with the court of appeals in the second cireuit
that the power given by the second section of the act creating this
court, to establish rules and regulations for the conduct of its busi-
ness, authorizes us to promulgate rules covering this topic, to stand
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for, thls court as. the supreme . court. rule No. 12; touching: further
proo lntlt at court, stood.for it... - The history of thls rule, and of the
practu,e -of the. supreme. court out of which it arose, and also the

. h1story of: 1ts apphcatlon with reference to the discretion which that
court ha,s used in regard to the authorization of further proofs in
partléular cases, show that.the whole subject-matter is flexible, and
molds, itself to the peculiar necessities of the appellate tribunal
and of its suitors, as they change from time to time. The rule was
not adopted till 1817, 2 Wheat. vil. . Prior thereto, witnesses were
sometlmes examined viva voce in the -supreme court. U. 8. v. The
Union, 4 Ora.nch 216; The Samuel, 8 Wheat. 77. The general prin-
clple requiring. some “exuuse satisfactory to the court” for not tak-
ing, in the court.-below, the proofs asked to be taken in the supreme
court, lsysumclently stated in The Mabey, 10 Wall. 419, 420 It is
also well .expressed by Judge Story in.Coffin v. Jenkms, Story,
108,120, Fed. Cas. No.. 2,948, to the effect that the appellate tribunal
ought to be “very cautious in admitting any new matters.” The
amount.of business in . this court does not require that in the rules to
he .promuﬂgawd on-thig topic we should do more: than protect the
spirit of these citatlons, and guard lmgants from delays in the trial
of appeals.

. Following. The Mabey, 10 ‘Wall. 419 amendments in matters of
substance on appeals in instance causes cannot be granted in this
court, and with reference to that topic we must follow the practice
laid down-in that case. . Page 420,

In consideration that the practice touching the subject-matter of
this opinion has net. been settled heretofore, we have not particularly
scerutinized the mrcumstances of this application. The Mabey, 13
Wall. 738, 741,

The mgtion to mtroduce additmnal proofs, filed December 7, 1893,
is allowed.

m-==‘$‘=l

In‘re HUMBOLDT LUMBER MANUPFPRS' ASS'N.
(Dlstrlct Court, N D California. February 21 1894)
‘ No. 9,162.

1, DEATH B mi)mmun Acr—JuRrispicrioN—HIGH SEA!

Code roc. Cal, § 377, provides that, where the death of a person
is causeﬂ by the wrongful act of another, the heirs or personal repre-
sentatives;of 'the deceased may maintaln an action for damages against
the.persoh 80 causing the death. - The:constitution and Pohtlcal Code of
Californi ﬂx the -western houndary of the state, and of its counties, on

“the Pacific’ pcean, three miles west of the shore line. Held, that the ter-

‘ritorial’ Jumsdictwn of the state extends .over this three-mile belt, and
such sectlon: 87T g’ives a right of action- for ‘wrongful death occurrmg on
the hlgh seas two miles from the shore:

2. ADMH;AL'px——-LmITmG LiaBrLITY-~DREATH BY WRONGFUL, ACT,

The .death of a person was caused by the capsizing of a schooner two
miles from the shore line of Humbold{ county, Cal. The crew were
drowned, and the personal representatives of some of them brought ae-
tions in the state court against the owners of the tug which had the
schooner in tow at the tirhe of the accident: Held, that the admiralty
court for the proper district has jurisdiction to stay such actions, to de-



