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persons, not its own employes handling the train, from riding on the top of
cattle cars between the city of New Orleans and the slaughterhouse without
the written permission of the local agent, and that notice of this written
order was given to sald employes, and a copy of it was posted in its station
at its depot in the city of New Orleans, where it transacted its business with
shippers and passengers,—then it was under no legal obligation to give any
other or further notice to the public of such rule or regulation. And if the
jury ‘further find that the plaintiff was at the time of his injury riding on
the top of a cattle car, in violation of said general order, even though he
wa§ there with the permission of the trainmen, he was a trespasser on said
car, and the company owed him no ‘duty except that of not wantonly in-
Jjuring him. And if the jury further find that the plaintiff would not have
been injured if he had not been on the roof of said cattle car, then, by being:
there under the above circumstances, he was guilty' of contributory negli-
gence, and cannot recover,’—which insfruction the court refused; to which
refusal of the court to give the said instruction the defendants’ counsel then
and there excepted, before the jury retired, and tenders this, their bill of
exception, which is duly allowed and signed accordingly.”

It is difficult to conceive what the railroad company could have
done, more than it did as recited in this bill, to signify to the defend-
ant in error that he was not authorized to ride on the top of cattle
cars of the Southern Railroad Company. The argument seems. to
be that, because the traint hands permitted him to go upon the car,
and did not peremptorily eject him as a trespasser, he thereby be-
came a passenger, and the case séems to require that, although he,
volunta,rily——a.nd as the evidence shows, unnecessarily—-put him-
self in a place known by him to be dangerous, yet, when injured, he
can legally recover damages from the railroad company.

In my opinion, the trial court erred in refusing to instruct the
jury to find for the defendants, in modlfymg the instruction asked
as given in the third bill of exceptions, and in refusing the instruec-
tion as to'notice given in the fourth bill of exceptions, and that this
court errs in affirming the judgment of the trial court.

UNITED STATES ex rel. 'FISHER et al. v, BOARD OF LIQUIDATION OF
CITY DEBT OF NEW ORLEANS.

(Circuit Court of Appeals, Fifth Circuit. January 2, 1894.)
' No. 165.

1. Murrcrpat CORPORATIONS—BoNDE—MANDAMUS—EVIDENCE.

Relators, who held a judgment against the board of school directors of

" the ecity of New Orleans, applied for a writ of mandamus to compel the

board of liquidation of the city debt to issue bonds in liquidation of such

judgment. 'Held that, on such application, evidence that a special tax:

had been levied by the city to pay the indebtedness held by the relators,

and that all cla.lms but the school indebtedness had been funded, is irrele-
vant.

2. BAME—BOARD oF LIQUIDATION oF NEW ORLEANS—POWERS.

Under Act La. No, 74 of 1880, which authorizes the municipal govern-
ment of the city of New Orleans to issue bonds in payment of the valid
unbonded indébtedness of the city, the municipal government alone is
jnvested with' authority in the premises; and mandamus will not He
agalinst the board of liquidation of the city debt to compel them to issue
such bonds.
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8. SaME--IssyRr oF BoNDs. : _
Act Ta. No. 110 of 1890, which is the sole authority under which such
board of liquidation can how issue the bonds of the city, does not em-
power it to Issue bonds, excépt in exchange for valid outstanding bonds

of the tity, and for sale, to provide a special fund to pay certain bonds

and Jndgxqgnts against the“‘qltyjtl;erein specified.
4 SAME—.I;-“AJ‘MENT OF JUDGMENTS, \ N
Act La. No. 67 of 1884 which authorizes the board of liquidation to
pay certain judgments, applies only to judgments against. the city of New
Orleang based on floating debts or claims against the cify, and does not
include relator's judgment against the board of school directors.

In Brror to the Circuit Court of the United States for the Eastern
District, of Louisiana.” A

This was a proceeding by the United States on the relation of M.
M. Fisherand wife against the board of liquidation of the city debt
of New Orléans, for a writ'of mandamus. - The writ was denied, and
relators bring error. e ’ '

The . plaintiffs .in ‘error, rvelators in the :clrcuit court, filed their petition
agajnst the board of liquidation of the city .debt of New Orleans, therein al-
leging that the relators had obtained judgment in said circuit court against
the board of: §chool directors of the city of New Orleans for the sum of $8,-
097.17; - Wwith b per cent. interest from May 22, 1890; that the said judgment
was finali and executory; that a writ of fieri facias had been issued against
the defendant, and had been returned nulla bona; that, under the provisions,
of Act No. 74 of 1880, relators were entitled to have their said judgment
liquidated’ in bonds of the city of New Orleans provided for under said act:’
thit'relatoi's weére also entltled; under Acts Nos. 67 of 1884 and 110 of 1890,
to have thé:same funded, and to obtaln the new constitutional bonds provided
for in such cases; and that‘tpgfrelatox?fhaﬂ made amicable demand. for the.
issuance of sald bonds. The prayer of the petition was that a writ of manda-
mus’Is8ue, ordering the board of lquidation of the city debt to issue to peti-.
tonérs thie 'bonds of 'the city ‘of ‘New Otleaiis; in such cases provided, for the.
full :amount of principal, interest, and costs, of the judgment aforesaid.. Up-
on the said petition an alternative writ of mandamus was issued, and there-
upon the board of liquidation of the city debt filed an answer at length, in
substance, that the’ judgnient’ of the relfitors was base upon certificates of
alleged indebtedness issued by the board of school directors of the city of
New Orleans for asserted salaries of teachers and expenses of said board,
and that the said certificates upon which the judgment was founded, and the
judgment, were. the obligations. solely of the board of school directors, and
not the obligations of the city of New Orleans or of the board of liquidators;
that Act No. 74 of 1880, in 8¢ far as'it undertook to authorize the issue of
bonds by the city of New Orleans for salaries of school teachers or school ex-~
penses, was wholly void, and of no effect; that the said act was abortive, and
no bonds were ever issued under It, and.that it had been superseded and
made void and of no effect, as well because of its unconstitutionality as by
the effect of subsequent legislation providing for the issuance of bonds and the
levies of -taxes to pay them, referring to.Acts No. 133 of 1880, Nos. 57 and 68
of 1882, the constitutional amendment of 1800, and Act No. 110 of that year;
that, in the suit of the relators against the city of New Orleans in the civil
distriet court of the state, it was finally adjudged by the said court, as well
a8 by the supreme court of the state on appeal, that the relators had no de-
mand whatever against the city of New Orleans on said certificates on which
their judgment is founded, and the said judgment is now res judicata; fur-
ther, that under the law. the bonds of the city can be issued by the board of
liquidation ouly for judgments against the city for debts of the city com-
tracted prior to 1879; that the relators have no judgment against the city;
and that the board of liguiddtion is not only not anthorized to lssue bonds for
relators’ judgment, but (}S"" yrohibited from such issue; and refers to the acts
creating the board of liquidation, defining its powers, and to all the legisla-
tive acts in relation thereto, On the issues thus made, the parties waived
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trial by jury, and submitted the cause to the court.. On the trial, the plain-
tiffs offered the testimony of John L. Newman and John E. Roux, and various
ordinances of the city of New Orleans, and also the report of the city comp-
troller, all of which testimony and evidence tended to prove that the city
of New Orleans had reduced and canceled assessments on which a large
amount of the school taxes was based for the years between 1872 and 1879,
such as would satisfy plaintiffs’ claim, and had also remitted to the sarme ex-
tent school taxes; also, that the city tax was divided into a police tax, inter-
est tax, park tax, and school and general tax, all of which stood on the same
footing as the school tax, and that the indebtedness against each of said par-
ticular revenues had been funded, with the exception of the school indebted-
ness. Objection was made to said evidence on the ground that it was ir-
relevant, and could be of no effect in the cause, which objection was main-
tained by the court, and the evidence ruled out. The judgment of the cir-
cuit court, to enforce which the writ of mandamus was asked for, is as fol-
lows: “It is ordered, adjudged, and decreed that the plaintiff, Mrs. M. Fisher,
and her husband, M. M, Fisher, have judgment in her favor, and against the
board of directors of the city schools of New Orleans, for the sum of $8,097.-
17, with five per cent. interest per annam from May 22, 1890, and costs, pay-
able out of the school tax levied by the city of New Orleans prior to 1879.”
The court below refused the mandamus, for the reason that the relators have
no judgment agaihst the city of New Orleans, and it is only judgments
against that municipal corporation which, under the existing law, can be
dealt with and funded by the board of liquidation.

Charles Louque, for plaintiffs in error.
Henry C. Miller, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE
District Judge.

PARDEE, Circuit Judge (after stating the facts). The first as-
signment of error is that the circuit court erred in excluding the evi-
dence tending to show that a special tax had been levied by the city
of New Orleans to pay the indebtedness held by the relators, a large
amount had been reduced and canceled by the city, and all other
claims had been funded, with the exception of the school indebted-
ness. The suit being one to compel the performance of a strictly
legal and ministerial duty, the evidence in question was wholly ir-
relevant. If it had been admitted, it would only have tended to
show an equity in favor of relators, and against the city of New Or-
leans, which could in no event avail relators in the present suit.

The second assignment of error is that “the court erred in not en-
forcing section 3 of the act No. 74 of 1880.” The act referred to
provides, in its first section, that “the municipal government of the
city of New Orleans be and is hereby authorized and empowered to
issue from time to time, as they may be required, bonds of the sum
of five dollars (§5), having ten years to run from the 1st day of July,
1880, bearing interest at the rate of 8 per cent. per annum, payable
at the city hall in New Orleans, and with semiannual coupons at-
tached;” and, in its third section, that the said bonds may be issued
to take up the unbonded valid indebtedness of the said city of New
Orleans, and the unpaid salaries of school teachers and expenses of
maintaining the public schools, created since 1872 and prior to Jan-
nary 1, 1880, with certain other provisions not necessary to enumer-
ate. The other sections of the act relate to details with regard to
the issuance of bonds, and with regard to providing a special fund
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-and- sinking fund to redeem the bonds. - See Acts La. 1880, p. 84.
‘Three very -distinct and eomplete answers may be given this assign-
ment: ‘(1) Under the act in question, the board of liquidation of the
city debt, defendant in this suit, is mot by said act authorized to
issue any honds -whatever; but that duty, under the terms of the act,
devolves'upon ‘the municipal government of the city of New Orleans.
(2) The act in question was Superseded and practically repealed by
Act'No, 133, passed three days after. by the same legislature, which
latter act created the board of liquidation of the'city debt, gave the
said board exdlusive control and direction of all matters relating to
the bonided debt of the city of New Orleans, provided when and how
new bonds shiould be issued, and otherwise turned over to said board
the matter of liquidating the indebtedness of the city of New Or-
leans, and applying its assets to the satisfaction thereof. See Acts
La. 1880, p. 180. (3) The act in question, so far as it places the un-
paid salaries of school teachers and the expenses of maintaining the
public schools created since 1872 and prior to January 1, 1880, on
the same footing as the valid indebtedness of the city of New Or-
leans, is'in violation of article 45 of the constitution of 1879, which
denies the power of the general assembly to grant extra compensa-
tion to public officers, or pay, or otherwise authorize the payment of,
any claim against the state or any parish or municipality of the
state, under any agreement or contract made without express au-
thority of law, and declaring all such contracts or agreements null
and void; and it was so adjudged by the supreme court of the
state of Louisiana in Labatt v. City of New Orleans, 38 La. Ann. 283,
See, also, New Orleans Taxpayers Asg’n v. City of New Orleans, 33
La. Ann, 667, o :

The third assignment of error is that the court erred “in not grant-
ing the relators the relief prayed. for under Act No. 110 of 1890
and the act No. 67 of 18847 The first section of Act 110 of 1890
(Acts La. 1890, p. 144) provides for the submission to the electors of
the state of amendments to the constitution for the purpose of re-
tiring the existing valid omntstanding bonds of the city of New Or-
‘leans, including certificates or the bonds issued under the act No.
58 of 1882, and to retire judgments then or thereafter vendered
against the.city on floating debt claims prior to 1879, entitled to
be funded .under Act No.: 67 of 1884; and, further, that the said
bonds shall  not exceed. $10,000,000,- It also provides for the
issue of constitutional bonds of the city of New Orleans to the
amount of $10,000,0600. Section 2 of the act authorizes the sale of
such bonds, . The third section provides for the deposit of funds
received from the. sale of constitutional bonds, which fund shall
be. used solely and exclusively for the purpose of retiring by pay-
ment all the said now outstanding valid bonds of the city of New Or-
leans, matured or subject to be called, including the certificates or
" bonds issued:under the fourth section of Act No. 58 of 1882, and in-
cluding judgments mow or hereafter rendered on floating claims prior
to 1879, entitled .to be funded under Act 67 of 1884, but excluding
premium bonds issued under Act No. 31 of 1876. - The fourth sec-
tion provides the, manner in which the board shall purchase out-
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standing bonds of the city, and the fifth section for the exchange of
the constitutional bonds authorized for the valid outstanding bonds
of the city of New Orleans. The other provisions of the act need
not be referred to. It will be noticed that this act (and it is the sole
authority under which the board of liquidation of the city debt is
now authorized to issue bonds of the city of New Orleans) does not,
in terms nor by necessary implication, authorize the issue of bonds
except for exchange for the valid outstanding bonds of the city of
New Orleans, and for sale to raise a special fund which is to be used
solely and exclusively for the purpose of retiring by payment out-
standing valid bonds, including certain certificates. and :including
judgments then or thereafter rendered on floating claims prior to
1879, and entitled to be funded under Act No. 67 of 1884; and, fur-
ther, that said board of liquidation is authorized to exchange the
constitutional bonds authorized to be issued only for the valid out-
standing bonds of the city of New Orleans. As to the judgments
then and thereafter to be rendered on floating debt claims prior to
1879, it seems that the board is not authorized to deal with them
otherwise than by payment. Act No. 67 of 1884 (Acts La. p. 89), in
its second section provides as follows:

“That the said board of liquidation of the city debt be and it is hereby
authorized and required, and it is made the duty of the said board, to retire
and cancel the entire debt of the city of New Orleans, now in the form of
executory judgments and registered, under the provisions of Act No. § of
1870, and that which hereafter may become merged into executory judgments
and likewise registered; except the floating debt or claims created for and
against the year 1879, and subsequent years; that it is the full intent and
meaning of this act to apply solely the privileges thereof to executory judg-
ments, at present rendered against such city, and to such floating debt or
claims against said city for 1878, and previous years merged and to be merged
into executory judgments, whether absolute or rendered against the revenues
of any particular year or years, previous to the year 1879; that for' the pur-
pose of retiring and canceling said judgment debt, the said board is au-
thorized and required either to sell the bonds to be issued under this act at
not less than their par value and apply the proceeds thereof to the payment
of the said judgments, as above specified, or issue said bonds in exchange
fon said judgments.”

The judgments on floating claims prior to 1879 that are entitled
to be funded under the act of 1884 (No. 67) are described in the sec-
tion just quoted as executory judgments rendered against the city,
and based on floating debts or claims against the city. The legisla-
tive intent declared in the act itself renders this perfectly clear.
Now, the relators have no judgments against the city, and it is shown
in Labatt v. City of New Orleans that the relators’ claims are not,
and cannot be made, a debt of the city. Besides this, in the case of
Fisher v. 8chool Directors, 44 La. Ann. 184, 10 South. 494, which was
a suit by the relators herein to establish their claims, being the same
claims now merged into a judgment in the circuit court, which is the
basis of the present suit for a mandamus brought against the board
of school directors, and by way of obtaining recognition of the claims
also against the city of New Orleans, it was expressly adjudged that
the claims in question were in no sense debts or liabilities of the
city of New Orleans, and this judgment in favor of the city is
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res  judieata. The circuit: court refused the mandamus prayed
for by relators, because they have no judgment against the city of
New Orleans, and it is only-judgments against that municipal corpo-
ration which, under the existing law, can be dealt with by the board
of liquidation.:: This ruling was in all respects correct, and should
be aftirmed, with costs, Judgment accordingly.

. DURAND et al v. GREEN et al..
(Circult Court, E. D. Pennsylvania. February 19, 1894.)

No. 6.

1. PATENTS FOR INVENTIONB—CLAIM—-PBOCESS AND PrODUCT.

In letters patent No. 252,721, granted February 14, 1882, to Horace
Koechlin, for the “manufacture of colors or dy estuﬂ’s," the claim was as
follows: *“The improvement in the manufacture of coloring matters, con-
sisting in the production of violet coloring matters by the action of nitroso
derivatives of the tertiary amines on tannin, or equivalent reaction.”
‘Held, that this claim was for a process, and not for the resulting product;
and it cannot’ be extended to cover the latter on the ground that the
product inheres in the process.

2 BAME—SPECIPICATION—ENLARGEMENT OF CLAIM
. The claim, being distinctly for the’ process only, it cannot be enlarged
to cover the product as well, by reference to statements in the specifica-
tion that *“the products, as well as the methods of producing the same,
constitute part of the invention, which comprises, therefore, the prepara-
_tion and the coloring matters above meintioned.”

In Equity. On final hearing. - Bill by L. Durand Huguenin &
00. against Green, Schulze-Berge & Koechlin, for mfrlnoement of
«patent.

Livingston Gifford, for complamants.
Cowen, chkerson, Ncoll & Brown, for defendants.

DALLAS Cireuit Judge. The complainants, claiming to be as-
‘signees and present owners of letters patent No. 252,721, issued to
Horace Koechlin on February 14, 1882, for “manufacture of colors
or dyestuffs,” filed their bill charging the defendants with infringe-
ment thereof. The latter, by their answer, have set up several de-
fenses, including a denial of the infringement alleged. The case
thus presented has been heard and considered upon the pleadings
and proofs, and is now for decision.

He who conceives a new method, and by that method produces a
_new substance, invents, by one and the same exercise of the creative
‘faculty, both a process and a product. The exploit is single, though

the achievement is double. ' The manner of producing and the thing
produced may, of course, be separately contemplated, but the in-
ventive act from which both are derived is not divisible. The fruit
is twofold, but the germ is one. ~This seems to me to be self-evident;
but, were demonstration required, it would be found in the charac-
teristically vigorous and lucid opinion of Judge Greer in the case of
Goodyear v. Railroad Co., 1 Fish, Pat. Cas. 626, Fed. Cas. No. 5,563.
But from this unquestioned premise a conclusion was reached in



