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App. 369,1 C. CI"A. 625, 50 Fed. 718, in conflict, Wxth the views herein
expressed In ‘that case a brakeman was, m_]ured while coupling a
car, and on the trial an mstructmn was asked of the court to direct
a verdlct for defendant on the ground of the contributory negligence
of the plaintiff, in failing to use a stick in making such coupling,
as required by the rule of the company, which instruction was re-
fused, and the matter of negligence submitted to the jury. There
was. testimony tending to show ‘that the rule was universally disre-
garded, and that the superintendent of the road:was fully aware of
its constant violation; and it was held that under-the circumstances
the: jury were at liberty to. consider whether the rule was net, in
effect, abrogated. The court thus disposed of the question (page
382, 4 U. 8. App., page 625, 1 C. C. A., and page 718, 50 Fed.):

“To hold that this defendant company could make this rule on paper, call
it to plaintiff’s attention, and give him written notice that he must obey it,
and be bound by it, one day, and know and acquiesce, without complaint or
objection, in the complete disregard of it by the plaintlff and all its other
employes associated with him on every day he was in its service, and then
escape liability to him for an injury caused by its own breach of duty to-
wards the plaintiff, because he disregirded this rule, would be neither good
morals nor good law. Actions are often more effective than words, and it
will not do to say that neither the plaintiff nor the jury was authorized to
believe, from the long-continued acguiescence of the defendant in the disre-
gard of this rule, that it had been abandoned, and that it was not in foree.

The evidence of such abandonment was' competent and ample, and the rul-
ing and charge of the court below on this subject were right.” ‘

It is unnecessary to pursue this matter further. It may be laid
down as a general rule that the mere knowledge and assent of his
immediate superior to a violation by an employe of a known rule of
the company—the employer—will not, as a matter of law, relieve
such employe from the consequences of such violation. The judg-
ment of the court below must be reversed, and the case remanded
for a. new trial.

NEW ORLEBANS & N. E. R. CO. et al. v. THOMAS.
(Ctrcuit Court of Appeals, Fifth: Circuit. January 2 1894.)
No. 156.

. CARRIERS—CONTRIBUTORY NEGLIGENCE—QUESTION FOR JURY.

Plaintiff, traveling on a cattle train with his cattle, reached New Or-
leans, where it was necessary to have his cars switched a short distance
over another road, to the slaughterhouse. With the acquiescence of the
train hands of this road, he climbed on top of a car, to go with his cattle,
but on the way the car was run into by another train, and upset, whereby
plaintiff received injuries. Plaintiff and other cattle men had before rid-

“den on top of cars, with the consent. of .the train hands, but such riding
was prohibited by a general order of the company. He testified that he
knew it was a dangerous place to ride. Held, that the :question of con-
tributory negligence was a proper one for the jury., and there was ao
error in refusing to direct a verdict for defendant. Pardee, Circuit .Tudge,
dissenting.

2, SAME—INSTRUCTIONS. ' ‘
* It was proper, under the circumstances, for the court to modify & re-
- quested’ charge- by adding that, if the company had held out their ém:-
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..;Dloyes ag; authorized to, consent to plaintiff’s being carried on the train
fg} his cattle, and they so consented, then there was a consent by the
éomﬁhhymitself Pardée, Circuit Judge, dissenting.

IMEWOB: tothe Circuit Court of the United States for the East-
ern. District of. Louisiana. .

-Thig ;was an action by Oscar O Thomas’ agamst the New Orleans
& Northeastern Railroad Company and the New Orleans & Southern
Railroad; Gompany to recover damages for personal injuries. There
were-&-verdict-and ]udgment for pla.lntiﬂ, and defendants bnng the
case on error to this court.. . '

E. H. Farrar, E B Kruttschmtt, and H. H. Hall, for plamtufs
in errors:i -
W. 8. Parkersbn, for defenda:nt in errbr.

" Befote PARDEE and McCORM[CK, Cu-cult J udges, and LOCKE,
District Judge. .

McCORMIOK, Clrcuit J ndge The defendant in error, a citizen
of ‘Algbama, brought this action in the circuit court for the eastern
district of Louisiana against the plaintiffs in error, corporations cre-
ated under the laws of Louisiana, claiming damages: for .personal
injuries alleged to have been inflicted o him by their negligence.
He chax‘%ed that he hagd shipped two,tdr loads of cattle from Epes,
Ald., to New Orleans, over the Alabama & Great Southern Railroad
and its connecting lines, under what is known as a “live-stock con-
traet;” ‘that by the terms of his contract he was required to load,
unload, feed, water, and take all proper care of said tock, and for
that" pfn‘pose' hé' traveled''oh' the same train with the stock' from
Epe$ to New Orleans, ovér'the'lines of the Alabamsa & Great South-
ern Raftroad, the New Orleans & Northeastern Railroad Company,
and the" New Orleans & Soithern' Railroad Company;, that the cars
containing his cattle were transferred from the New Orlesns &
Northeastern Railroad Company to the New Orleans & Southern
Railroad Company for the purpose of transporting them to the
slaughberhouse, the point”of destination “in New Orleans; that
while moving on the track of the New Orleans & Southern Railroad
Company, and at a point where that track is crossed at right angles
by the track of the New Orleans & Northeastern Railroad Company,
a locomotive of the latter company ran into the cars eontaining his
cattle, and on which he was riding, derailed said cars, and severely
mJured. him; that said collision resulted from the gross negligence
of the employes of the plaintiffs in error. The New QOrleans & North-
eastern’ Railroad Company, besides the general issue, avers that its
contract for carriage terminated at the point where the transfer of
the cars. was made to the track of its coplaintiff in error; that under
the contract between plaintiffs in error to convey said cars from
New Orleans to the slaughterhouse the defendant was not required
to load, unioad, feed, water, and care for said stock, and was not re-
quired to travel with his cattle that short distance, but should have
taken a street car, which is the usual method of conveyance em-
ployed. to reach the slaughterhouse; that no provision had been
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made by the New Orleans & Southern Railroad Company for the
transportation of passengers, cattle owners, or others from New
Orleans to the slaughterhouse; and that defendant in error was
guilty of contributory negligence in riding on the cattle cars in ques-
tion. *The New Orleans & Southern Railroad Company, besides the
general issue, denies that it had any contract with the defendant
in error, and avers that under a contract between it and the New
Orleans & Northeastern Railroad Company it did switch certain car
loads of cattle a distance of only one or two miles from the junc-
tion of its track with that of its coplaintiff in error to the slaughter-
house; that the defendant in error was not required to travel with
said cattle, and had no right to do so, in or about said cattle cars;
that it bad made no provision for the transportation of the defend-
ant in error in or about said cattle ecars; and that he, in riding on
said cars, acted in direct violation of the rules of this company,
and was guilty of gross contributory negligence, which contributory
negligence it specially pleads as a defense to the action. There was
a verdict and- judgment against the plaintiffs in error, to review
which this writ of error was sued out.

There are 13 assignments of error, 12 of which rest on bills of ex-
ception taken to the refusal of requested charges, the modification of
requested charges given, and to certain portions of the general
charge of the trial judge to the jury. These bills of exception cover
75 pages of the printed record. The first of these bills of exception,
and the basis of the first assignment of error, purports to embrace
all the evidence admitted on the trial, and on which the plaintiffs
in error asked the trial court to instruct the jury peremptorily to
find a verdict for the defendants (below, plaintiffs in error), on the
ground that on the facts disclosed by the evidence there was noth-
ing left in the case but questions of law, and that it appeared from
the facts as a matter of law that the plaintiff (below, defendant in
error) was guilty of contributory negligence, and could not recover.
This the trial court refused, and the plaintiffs in error now urge
that the circuit court erred in refusing to take this case from the
jury. . It can hardly escape observation that, in the judgment of the
very able counsel who generally represent parties of the class of
these plaintiffs in error, the error here complained of is one into
which the judges of the eircuit court often fall.

The second bill of exceptions refers to the facts shown in the
first bill, makes a fair argumentative statement of what the evidence
tended to prove on the basis of which plaintiffs in error asked a
charge which the court gave, with this addition:

“But if the jury find that the defendants, by their conduct, had held out
their employes to the plaintiff as authorized to consent to his being carried
on the train with his cattle, and such employes consented, then there will
be a consent of the corporation.”

The plaintiffs in error urge that the circuit court erred in thus
modifying their requested charge.

The bills of exceptlon from 3 to 12, inclusive, each refer to the
facts as shown in bills numbered 1 and 2, and the point of all and
of each is that the trial judge erred in not instructing the jury as
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mattér of T4 that the defendant in' efrof was guilty of contribu-
tory neglieriéd:iand could A t recover. 'W& are’éonstrained to hold
that ﬁhéﬂ»»p&ﬁé@'@ﬁ%fﬁ our’ cohstithtion; which~givés parties to an
action ‘atAw the right t6'a- ﬁﬁl”bmjl\lﬁ‘?; dmbraces even parties who
bring -&ctiong ‘at law against railroad ‘corporations, and that the
persistent’ effort; to push précedents to the ‘point of requiring frial
judged ‘to ‘decifle as questions of Iaw thé issues most commonly
joined ih'cases where ‘recovéry for personal injurles is soughit, should
not be éhcotiraged. ' “The varying language of the swelling cirrent
of reportéd opinions, which' already délugés the assizes, can be so
collected ‘and’ directed ‘agdinst almost’ 4y conditions of proof pos-
gible in stich cases, a8 to convert the guestions ay to what'is negli-
genceé ‘and what is contribiitory negligenté into issues of'law in-
stead ‘of'faét; 'while, in our view, the authority of adjudged cases
is that whéthér there wag negligence on the one part of contribu-
tory niégligence on the othér is a question of fict; to be determined
by thé:jiry under propet instructions.: It is, of course, elementary
that whethet there is any' évidence i¥'a question of law. But we
must beware that in applying this riile we do not substitute the
judgment'ofithe judge that there is not sufficient evidence for his
judgment that’there is noevidence.  In this case the trial court
was not even asked to charge the jury that there was no evidence
to charge plaintiffs in ertor: with npegligénce, but, on an issue on
which ‘they had the burden of proof, the trial judge was asked to
charge as'matter of law’that they had made out their case.

- We do not féel called ofi‘to review the evidence in this' case, as
we would on an appedl from a decree in equity, and deem it only
ndcessary’to say that, id jour view, the gvroof in this ease justified
the ‘trial judge'in refusing to take the Whole cage away from the
jury, and‘in modifying ‘the requiested charges that he gave, and in
refusing those he refused; ~And that the part of the géneral charge
excepted to presents no error for which the 'case should be reversed.
The following: tases support this opinion: ' Railroad Co. v. Powers,
149 U. 8. 43,:13 'Sup. Ct. 748} Railroad: Co. v. Converse, 139 U. S.
469, 11 Sup. Ct. 569; Railroad Co. v. McDade, 135 U. 8. 554, 10 Sup.
Ct. 1044, and cases therein‘cited; Railroad Co. v. Stout, 17 Wall. 657;
Railroad Co.'v. Harmon’s Adm’r, 147 U.'S. 571, 13 Sup. Ct. 557;
Kane v. Railway Co., 128U, 8. 91,'9 Sup. Ct. 16; Aerkfetz v.
Humphreys, 145 U. 8, 418,12 Sup. Ct. 835; Railroad Co. v. Horst,
93 U. 8. 291; Railway Co. v. Ives, 144 TU. 8. 408, 12 Sup. Ct. 679;
Eddy v. Wallace, 1 C.'C..A. 435, 49 Fed. 801. . '

The judgment of the eiréuit court is affirmed.

“ PARDEE ,‘“*OiF“cu,it Judge ‘(dissenting). ' I respectfully dissent from
all that pari: of ‘the opinion of the court which deals with the case.
.The whole evidence in the case is brought up in a somewhat lengthy
Bill of exceptions, and all ‘the bills of exception cover 75} printed
pages of the transcript; but the evidence is not conflicting on the
main pointd involved, nor are the bills of exception unnecessarily
prolix. - The ‘evidence shows without dispute these facts, shortly
stated: The plaintiff in the court below shipped two car loads of
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_cattle over the Alabama & Great Southern Railroad and its con-
nections from Epes, Ala, to New Orleans, under a special con-
traet, requiring him to Ioad unload, feed, and water his cattle, ete.,
and impliedly giving him transportatmn on the same train. with
his cattle. The contract was performed, and, plaintiff and his cat-
tle were safely brought over the Alabama & Great Southern Rail-
road. and its connection the New Orleans & Northeastern Rajlroad
.to the terminus of the. latter in the city of New Orleans. When
the plaintiff, with his cattle, reached New Orleans, his agents gave
directions to have the cars switched to the slaughterhouse in the
parish of St. Bernard, whereupon the Southern Railroad Company,
under a general contract it had with the New Orleans & North-
eastern Railroad Company, covering the switching of cars over the
tracks of both companies, undertook the switching of plamtlffs
two cars and one other cattle car to the slaughterhouse. The
plamtlﬂ’, who had traveled in the caboose on the cattle train in
coming to New Orleans, at the suggestion of the train hands of the
Northeastern Railroad, and with the acquiescence of the train hands
of the Southern Railroad, climbed with his satchel on top of one
of the cattle cars, to ride to the slaughterhouse. The train of
three cattle cars, with no accommodations or provisions for passen-
gers, was backed rapidly out of the Northeastern yards; but when
crossing the track of the Northeastern road was run into by an-
other train, also backing on the main track, the car on which plain-
tiff was was thrown over, upset, and the plaintiff thrown off. se-
verely spraining his ankle.

The Southern Railroad Company had, by written notice issued
to its employes, and posted in its depot, where it transacted busi-
ness with the public, forbidden all persons—except the employes—
from riding on the cattle trains without an express permission from
the freight agent, which it is not contended plaintiff had. The
plaintiff and others, in cases of former shipments of cattle over the
same route, had, with the consent of train hands, ridden on the
top of cattle cars when the same were switched by the Southern
Railroad Company to the slaughterhouse, and plaintiff testified he
knew it was a dangerous place to ride. There was no necessity
for the plaintiff to ride on the cattle cars to the slaughterhouse,
as the distance was short, and plaintiff’s cattle were not to be
loaded or unloaded, fed or watered, en route; and, besides, there
was a line of street cars, which furnlshed the usual conveyance.to
and from the slaughterhouse. There was no evidence showing by
whose or what negligence the collision occurred. The only con-
flicting evidence is with regard to the extent of the plaintiff’s in-
juries. The question in the case is whether, under the facts of the
case, the plaintiff was guilty of contributory negligence; and the
answer depends on whether the consent of the train bands of the
Southern Railroad Company, on the occasion plaintiff was injured
and on previous occasions, that the plaintiff should ride on the -top
of cattle cars while they were being switched, in spite of the orders
of the company forbidding such riding, was sufficient to establish
“a usage such as would justify the plaintiff in so riding on the top
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of sthe: chitile ‘cars, althtugh he knew it was dangerous and ‘to ‘make
~ him ‘& pasgsenger' of the company, although othprwise he was a
«stra‘nger; He-wot a treepasser """

Theielfcait court held in favoriof the sufﬁciency of such .consent
to- establish ‘such usage; for, althotigh the question was apparently
left to'the jury, the charges of the judge maintain the proposition
in the-clearest terms, and are otherwise meanmgless and mislead-
ing. Besides, as the evidence was ‘entirely without conflict and
undispiited on the poini;, there was nothing to be done by the jury
but apply the law to the facts, anil ‘a refusal to direct a verdict for
the defendants was practically directing a verdict for the plaintiff.
In generally discussing the respective duties of judges and juries in
cases of ‘negligence, the opinion of this court says: .

“In this cdse the trial court was not even asked to charge the jury that
there was no evidence to-charge the glalnﬁff In error with negligence, but,

on an issueé on which they had the burden of proof, the trial judge was asked
to charge.as a matter of law that they had made out their case,”

I suppOSe that this statement refers to the request of counsel for
plaintiffs in error as recited in the first bill of exceptions, to wit:

“To find a verdict for the defendants on the ground that on the facts de-
clared by the said evidence there was nothing left in the case but questions
of law; :and that it appeared from the said facts, as a matter of law, that
the plaintift was guilty of ‘contributory: negligence, and could not recover.”

Now, in the case of Railroad Co. v. Jones, 95 U. 8. 439, which was
a case where evidence was offered on both sides, and where the rail-
road company was guilty of negligence and the plaintiff was guilty
of contributory negligence, the supreme court said:

“If the company had prayed the court to direct the jury to return a verdict
for the:defendant, it would have been the duty of the eourt to give such
direction, and error to. refuse;” citing respectable  guthorities in support
thereof.

And in Rallroad Co. v. Houston, 95 U. 8. 697, 4 case Where the
negligence of the railroad company was admltted ‘but the contribu-
tory negligence of the plaintiff’s wife, the person mJured was Sworn,
the supreme court, after recltmg evidence much more involved than
in the.case in hand said:

“Under: .these circumstances, the court would not bave erred had it in-
structed the. jury, as requested, to render & verdict for the defendant.”

The true rule seems to be that, when the plamtlﬂ’s evidence does
not show ‘tontributory negligence, the burden of proving it is on
the defendant (Railroad ‘Co. v. Horst, 93 U. 8. 291); but, where con-
tributory negligence is shown by undisputed evidence, whether of-
fered by the plaintiff or the defendant, and such negligence will in
law defeat a recovery by plaintiff, it s proper for the defendant to
ask a perémptory instruction in his favor, and in such a case it is
error on the part of the trial court to refuse.

The question raised by the first bill of exceptions is whether the
evidence in the case shows such undisputed facts that, as a matter
of law, the defendant was guilty of contributory negllgence, and,
as said above, this depends on the sufficiency of the usage proved

Now, it seems to me, for the Southern Railroad Company to be
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liable to the defendant in error for the injuries he received while
riding on top of the cattle cars,—a place which he says he knew to
be dangerous,—and: while the cattle cars were being switched, it
should appear that he was so on the cattle cars with the consent of
the Southern Railroad Company, either express or implied, and
without knowledge of the danger and risk he assumed; or that there
was a contract of carriage as to him with his cattle while the cars
were being switched, and no safer place was furnished him to travel.
Neither is proven nor can be fairly inferred from the evidence in
the case; on the contrary, it is proved without contradiction that
the Southern Railroad Company had, by notice issued to its em-
ployes, and published in its depot, where it transacted business
with the public, expressly forbidden travel upon cattle cars on its
route. It is true that there was evidence tending to show that the
plaintiff had never seen this notice, and that on previous occasions
he and others had traveled on cattle cars of the Southern Railroad
Company to the slaughterhouse while the same were being switched
from the terminus of the Northeastern Railroad, with the consent
and direction of train hands of the Northeastern Railroad Company,
and, inferentially, with the knowledge of the train hands of the
Southern Railroad Company; but I take it to be clear that it was
not necessary for the plaintiff to see any such notice, for he was
bound to know that, without a contract of carriage, he had no right
to be there; nor can the permission of train hands justify him, in
the absence of a contract of carriage, in placing himself in a danger-
ous place, or in fact in any place, on the cattle cars, for he was bound
to know that such permission was beyond the scope of their au-
thority, and that he could only act on it at his peril.

That the plaintiff, by reason of having previously ridden on the
cattle cars of the Southern Railroad Company in violation of the
rules and orders of the company, could have acquired the right to
ride on top of the cattle cars of that company at the time he was
injured, is a proposition which, I think, for the first time gets ju-
dicial sanction in this case. As it appeared from the undisputed
evidence that the defendant in error, plaintiff below, had no right,
by contract or otherwise, to ride on the cattle cars while they were
being switched by the Southern Railroad Company, and as he knew
that so riding was dangerous, the proper application of the maxim,
“volenti fit non injuria,” required an instruction of the court to the
jury directing a verdict for the defendants. In Railroad Co. v.
Jones, supra, it is laid down as follows:

“Negligence is the failure to do what a reasonable and prudent person
would ordiparily have done under the circumstances of the situation, or do-
ing what such a person, under the existing circumstances, would not have
done. The essence of the fault may lie in omission or commission. The
duty is dictated and measured by the exigencles of the occasion. See Whart.
Neg. § 1, and notes. One who, by his negligence, has brought an injury
upon himself, cannot recover damages for it. Such is the rule of the civil
and of the common law. A plaintiff, in such cases, is entitled to no relief.
But where the defendant has been guilty of negligence also, in the same
connection, the result depends upon the facts. The question in such cases
is (1) whether the damage was occasloned entirely by the negligence or im-

v.60F.n0.3—25
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prop ndnet o nt' or ). whether the plaintiff himself so far
tﬂlinﬁged to tl;.’é1 by ﬁ‘P ‘nekngenhé, 'ob Want' of ordinary
eare' aid caution that, bt tor ‘guch negllgéhée ‘or: watit' bf eare and caution

e m&?‘tf&' e ‘i‘?ﬁ‘&‘i"%‘““ T B D o T v Warsan:
€ n 8. en TLCO’ ;. 1 the T, De !110 v arman,
" 8,) 673; Bui wvl". Forﬁestell‘} ’Eas 580 Bridge 'v. ‘Railroad
co 3 Mees, & W. 244;' Dy eev.Ma.nn,lOMeee & W. B48; Olayards v. De-
thick, 13'Q. B. 429; Vau’ Hién'v. Manumumxng Co 14 Abb. fPr (N S) 74-
Ince v.; Fexty Co., 106 Magg, 149.” o I ITUE

*The third bill of excéptions is ag follows° SRRt

G #emembered that ‘on the trial of this caude on the 9th, 10th, and
14th days 6F March,’ 1893 Before the Hon. Bdward ©. Billings, United States
districti judge, holdlng the ¢lredit. court,’and a jury,-on the fssues of law and
fact herein raised: by: the pleadings, and. the facts being such as set forth
in-bill of exceptions Nos, 1 and 2, the, coungel for the defendants then and
there requested the court to cHarge.the jury as-follows: “That the plaintiff,
as ‘a mah of ordinary prudeénce and intelligence; was boutd to know that a
freight train; without accommodation for passengers, was not intended for
the carrifge: of persons, and that he was bound to ascertain for himself, be-
fore he, starfed upon the. New Orleans and Southern Railroad train with
his’ édtfle, Whether he had & right to be there or not; that.he was bound to
use reﬁSonable diligencs t6 find out what 'the tules gnd Tegulations of that
company were; ‘and if thejury find that by the use-of such reasonable dili-
gence plaintiff could have found out that: the rules of the company prohib-
ited the riding on the top of eattle cars, then he is (éhar zeable in law with
knowledge of the rule, and they must find for the defendants,—which in-
gtructich the court gave to thé jury, but with the following amendment or
modifieatién: | ‘If the plaintift: had good reason to believe from his former
dealings with the defendants-that it was intended by them that he, ag the
owner of the live stock, should,go on top.of the cattle car, then he was right-
fully thete’—to which” addition and modification the defendants’ counsel
then and tﬁere excepted betord the jury retired, and tenders this, thelr bill
of exceptioiis, which is duly allowed and slgned accordingly ”

It is assigned as error that the court erred in adding to and modi-
fying the’instructions asked. It seems to me that the modification
was unwarranted. If the plaintiff knew that the positive rules of
the defendant prohlblted the riding on top of cattle cars, he could
have had “no good reason to believe from former dealings that it
was intended thdt he, as owner of cattle or othermse, should go
on top of the ca,tﬂe car; and therefore the charge, with the addi-
tlonal modification, is ‘misleading and erroneous.”

The fourth bill of exceRﬁons in the record is as follows:

) “Be it remembeted that on the trial of this cause on the 9tH, 10th and
14th days of March, 1893, before the honorable Edward- O. Billings, Uhited
Stdtes district judge, holding: the circuit eourt, and a:jury, on the issues of
law, such as set forth in bills;of exceptions. Nos. 1 and 2, the counsel for the
defendants requested the court to charge, the jury as ﬂollows ‘That if the
jury find that the governing officlals of the New Orléans and Southern Rail-
road did, in October, 1801, issue a general order in the following words:
“New Orleans a‘n¢ outherp Railroad Company, No 34 St.  Charles Street.
J." A. Larned, Presl ent and General Manager; H. Bell, Secretary and
"J}reasurer. [Cop New leans, La., Oct. 16, 1891 Paul Baker, Esq.,
Con,ductor-Dear Sir' gh formed that boys "and other parties occasion-

ally fide down ffom our  to the slaughterhouse on’ thie roof of the cat-
tle cars. This must: be 8t ed Hereafter ho one, except the employes of
the train, undér any. clrcumstances: will be allowed .on our cattle trains,
without a wrltten permit from the freight dgent, Mr. Lotg. You will re-
turn, with your reports’ to this office, any, permits for passave given by Mr.
Long.” Respectfully yours, [Signed] H. 8. Bell, Secret:iry »—prohibiting all
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persons, not its own employes handling the train, from riding on the top of
cattle cars between the city of New Orleans and the slaughterhouse without
the written permission of the local agent, and that notice of this written
order was given to sald employes, and a copy of it was posted in its station
at its depot in the city of New Orleans, where it transacted its business with
shippers and passengers,—then it was under no legal obligation to give any
other or further notice to the public of such rule or regulation. And if the
jury ‘further find that the plaintiff was at the time of his injury riding on
the top of a cattle car, in violation of said general order, even though he
wa§ there with the permission of the trainmen, he was a trespasser on said
car, and the company owed him no ‘duty except that of not wantonly in-
Jjuring him. And if the jury further find that the plaintiff would not have
been injured if he had not been on the roof of said cattle car, then, by being:
there under the above circumstances, he was guilty' of contributory negli-
gence, and cannot recover,’—which insfruction the court refused; to which
refusal of the court to give the said instruction the defendants’ counsel then
and there excepted, before the jury retired, and tenders this, their bill of
exception, which is duly allowed and signed accordingly.”

It is difficult to conceive what the railroad company could have
done, more than it did as recited in this bill, to signify to the defend-
ant in error that he was not authorized to ride on the top of cattle
cars of the Southern Railroad Company. The argument seems. to
be that, because the traint hands permitted him to go upon the car,
and did not peremptorily eject him as a trespasser, he thereby be-
came a passenger, and the case séems to require that, although he,
volunta,rily——a.nd as the evidence shows, unnecessarily—-put him-
self in a place known by him to be dangerous, yet, when injured, he
can legally recover damages from the railroad company.

In my opinion, the trial court erred in refusing to instruct the
jury to find for the defendants, in modlfymg the instruction asked
as given in the third bill of exceptions, and in refusing the instruec-
tion as to'notice given in the fourth bill of exceptions, and that this
court errs in affirming the judgment of the trial court.

UNITED STATES ex rel. 'FISHER et al. v, BOARD OF LIQUIDATION OF
CITY DEBT OF NEW ORLEANS.

(Circuit Court of Appeals, Fifth Circuit. January 2, 1894.)
' No. 165.

1. Murrcrpat CORPORATIONS—BoNDE—MANDAMUS—EVIDENCE.

Relators, who held a judgment against the board of school directors of

" the ecity of New Orleans, applied for a writ of mandamus to compel the

board of liquidation of the city debt to issue bonds in liquidation of such

judgment. 'Held that, on such application, evidence that a special tax:

had been levied by the city to pay the indebtedness held by the relators,

and that all cla.lms but the school indebtedness had been funded, is irrele-
vant.

2. BAME—BOARD oF LIQUIDATION oF NEW ORLEANS—POWERS.

Under Act La. No, 74 of 1880, which authorizes the municipal govern-
ment of the city of New Orleans to issue bonds in payment of the valid
unbonded indébtedness of the city, the municipal government alone is
jnvested with' authority in the premises; and mandamus will not He
agalinst the board of liquidation of the city debt to compel them to issue
such bonds.



