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giftnchbivityl PIE it berdbged that this ‘gift” may have ‘been
prompted by an dlterior and ‘selfish motive,~that the company may
have: theught ‘that the operation of'its medical department:'would
proteet it fromiexcessive clalms for injuries resulting to-its servants,
—the ‘angwer i§ that the true test of a publi¢ charity is not the mo-
tive:of the donor; but the purpose to which ‘the money given is to
be applied. ~If ‘srgument, authority, and illustration in support of
this ‘proposition afle wanted, they will be found in the learned and
exhaustive ‘opinion of Mr. ‘Justice Paxson: in Insurance Patrol v.
Boyd, 120 Pa. St. 642, 646, 15 Atl. 553.. If a dozen of the employes
of this eompany had contributed a fund, out of charity; to furnish
one’ of 'their number, who was injured, with hospital aceommoda-
tions and medical attendanes;: they certainly would not have been
liable to him for the malpractice: of the physicians or the negligence
of the dttendants''they "employed. ' If they had intrusted such a
fund to'a third ‘person to-administer, who, out of charity; contrib-
uted to it ‘more largely, and: he'furnished the accommodations and
atteridante by thé! use of this fund, it goes without siying that he
would tot be liable: for the negligence of the physicians or attend-
ants ‘he if@mployed{vj’{’l‘hat'the»‘}{"i;irty to whom this charitable gift is
intrusted,”the party that conttibutes most: liberally ‘to=it; and the
party that cannot by any possibility derive dny direct profit or ben-
efit from if, sinee,if.is not subject. to bodily ailments and injuries; is
a corporation, cannot extend:the limits of legal liability here.

The result is that the doctrine of respondeat superior has no ap-
plication’to this case.” The only contract the law implies here is the
agreement on the part of the gompany to use reasonable care to
select and obtain skillful physicians and careful attendants, and if.
the company . performed that contract it was responsible no further.
In other Words, it' was resporsible for the discharge of its own per-
sonal daty, and not for the “performance of the duties of its em-
ployes. * In our ‘opinion the ‘instruction on this:subject requested
by the counsel for the company should have been given, and the
judgment is accordingly reversed, with costs, and the case remanded,

with instructions to grant a new trial.

. ATCHISON, T. & 8. F. R..CO. v. REESMAN. .
(Circtlt Court of Appeals, Bighth Gircuit. February 12, 1894.)
1. RAILROAD CoMPANIES—NEGLIGENCE—FENCES—INJURY 70 EMPLOYE.

Whetje, through-the failure of 4 railroad company to eféct and maintain
sufficient fences,. as required by Rey. St. Mo. 1889, § 2611, an animal gets
on the track, causing the derailment of a train, an employe on the train,
who 13 injured by the accident,’is entitled to sue the company therefor,
since guch statutes are designed to protect the persons om trains as well
as thé eattle owners, CoLn

¥, BAME~NEGLIGENCE OF FELLOW BBRVANT, :
+.The defenpe that the insufficiency of the fence was ¢aused by the negli-
gence of a fellow servant is not available, since the duty of fencing, cast
: 'by‘_thﬁgtptute upon the company itself, cannot be delegated by it to its
‘serva ol . N i o ! B Lo S B N
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8. TRIAL—OBJECTIONS T0 EVIDENCE—WAIVER..
Where the company has introduced evidence a8 to repairs madie by it
on the fence after the accident, it cannot complain of the admission of
further evidence on that point offered by the plaintiff in rebuttal.

4. MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE —VIOLATION OF RULEs.

The mere knowledge and assent of the conductor of a train to a viola-

tion by a brakeman on the train of a rule of the company requiring him

to be on top of the car, in order to give signals to the engineer, does not

exonerate the brakeman from the charge of contributory negligence for
injuries received by him in consequence of his violation of such rule,

In Error to the Circuit Court of the United States for the Eastern
District of Missouri.

Action by David B. Reesman against the Atchison, Topeka &
Santa Fe Railroad Company for personal injuries. Plaintiff ob-
tained judgment. Defendant brings error. '

Gardiner Lathrop and Ben Eli Guthrie, for plaintiﬁ in error.
B. R. Dysart and John F. Mitchell (Joseph Park, on the brief), for
defendant in error.

Before BREWER, Circuit Justice, and SANBURI, Cirenit Judge.

BREWER, Circuit Justice. This was an action to recover dam-
ages for personal injuries. Plaintiff below (defendant in error)
was on the 17th day of June, 1891, in the employ of the railroad com-
pany a8 brakeman. He had been in such employ for about three
years. At the time of the injury he was on a ditching train, com--
posed of an engine and four cars, the engine pushing the cars. Just
in front of the engine was a flat car, then a car on which the ditching
machine was placed, then a box car fitted up for the men to sleep
in, and in front of that a way car or caboose. Plaintiff had been at
work on this train only eight or ten days, though for two years he
had been acting as brakeman between Marceline, Mo., and Ft. Mad-
ison, Jowa, and was therefore familiar with the track at the place
where the injury happened. On the morning of June 17th the train
left Marceline for the purpose of doing work at a place six miles east
thereof. The track, for some distance, was nearly straight. After
going about a mile and a half, and while running at a rate of speed
of from 15 to 18 miles an hour, the train ran over a steer, which de-
railed it, and caused the plaintiff’s injury. The crew of the train
consisted of the engineer and fireman, conductor, head brakeman,
and the plaintiff,—the rear brakeman. From the time of leaving
Marceline up to the time of the accident, the conductor and the
plaintiff were on the platform of the caboose at the head of the train.
The head brakeman was on the inside, in the cupola, while there
was no one on top. The ditching machine had arms or dippers
extending on either side in such a manner and to such an extent
as to interfere with the view of the engineer of the front end of the
train. Rule 104 of defendant’s rules was in force at the time of
the accident, and is as follows:

“When a train is being pushed by an engine (except when shifting and
making up trains in yards) a flagman must be stationed in a conspicuous posi-

tion on the front of the leading car, so as to perceive the first sign of dan-
ger, aad immediately signal the engineer.”
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There was testimony on the, pa,rt of the defendant tending to show
. that the conspicuous place on.the ditching train, within the meaning
of that rule, was on top of the ¢aboose, where the flagman could be
seen by the engineer whenever he made any signals, and that it was
the ‘plaintiff’s duty to be at that place. ' The burden of the plaintiff’s
case was that the defendant company had neghgently suffered the
fences along its right of way to.become and remain out of repair, and
insufficient to keep cattle off the track;: that in consequence thereof
a steer broke through such 1nsufﬁclent fen(,e, got upon the track, and
derailed the train, causing the injury to plalntaﬂf ‘The defendant
denied that this steer entered onto the track through any defective
or insufficient fence; claimed that, even if it did, the duty to erect
and maintain a fence was not one which would avall one o1 1ty em-
ployes in an action for damages resulting from a neglect of such
duty; and, third, that the plaintiff was gullty of contributory negh-
gence, in not being in his proper place, on top of ‘thé caboose, and in
a place where he could see the danger, and glve the mgnal to the
englneel'. C bt wh [

The prowsmn of the M1ssour1 Statubes in reference to the fencing
of railroad tracks is found in Rev: St. Mo. 1589, p 659 § 2611, The
first part of the section is a8 follows:

“Hvery rdilroad corporation’formed or:to:be. formed in thls ltate, and every
corporation .to. be formed under this article, or any railroad corporation run-
- ning or: operatmg sny railroad in this state, shall erect and maintain lawful
fences” on the sides of the road where the same passes through, along or
adjoiningihélosed or cultivated flelds ‘or uninclosed lands, with openings and
gates therein, 'to be hung snd. have latches or hooks, so that they may be
easily apened and shut, at all necessary farm crossings of the road, for the
use of the prpprletors or owners of the land adjoining such railroad, and
also to construct and maintain eattle guards, where fences are required, suffi-
clent to ‘prévent horses, cattle, mules and all other animals from getting on
the railroad; :and until fences, openings, gates and farm crossings and cattle
guards as aforesalid shall be made and maintained, such. corporation shall be
liable in double the amount of all damages which shall be done by its agents,
engines or cars to horses, cattle, mules or other animals on said road, or by
réason of any horses, cattle, mules or other animals escaping from or coming
upon said lands, fields or enclosures occasioned. in either case by the failure
to construct or maintain such - fences or cattle guards. After such fences,
gates, farm crossings and cattle guards shall be duly made and maintained,
said corporation shall not be lia.ble for any ‘such damage unless negligently
or Wlllfully done.”

Followmg thig provision are others, giving adjoining proprietors
the righit to construct the fences on the failure of the railroad com-
pany s6 to do, and recover the ¢ost thereof from the company, and
declaring that dny person leading or driving stock onte the track
within such fences should forfeit and pay a sum not exceeding $10,
and should also pay to the party 1n]ured all damages sustained
thereby.

In reispect to the liability of the company under this section, the
court gave this instruetion to the jury:

“If the Jury believe from the evidence that the defendant suﬂfered the fence
along ‘its right of way to become and remain out of repair in the manner
described by plaintiff’s witnesses, so that cattle could with little difficulty get
through or under the fence, .and if you believe from the evidence that, by
reason of its being so out of repair and defective, a steer did in that manner
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go upon defendant’s right of way and track, and cause the derallment of: the
ditching train, by which plaintiff was injured, then you will be authorized
to retufn a verdict in plaintiff’s favor, provided you further believe from
the evidence that defendant's section men in charge of that section had knowl-
edge of the defect in the fence in time to have repaired it before the accident,
or that such defect in the fence had existed for such length of time that,
by the exercise of ordinary care, they ought to have had knowledge of it,
and repaired it, before the derailment.”

And refused an instruction that, under the pleadings and evi-
dence, the plaintiff was not entitled to recover.

In this is presented the most important question arising in this
case.. The contention of the company is that the fence statute re-
ferred to was enacted for the benefit of the proprietors of adjoin-
ing lands, and that the plaintiff, as an employe of the railroad com-
pany, takes nothing by reason of the failure of the company. to
comply with its terms. It is doubtless true that, when a mght is
given by statute, only those to whom the right is in terms given
can avail themselves of its benefits, but it does not follow that when
a duty is so imposed a violation' of that duty exposés the’ wrong-
doer to liability to no person other than those specifically named in
the statute. :On the contrary, it is not unreasonable to say that
every party who suffers injury by reason of the violation of any
duty is entitled to recover for such injuries. At any rate, it is clear
that the fact that certain classes of persons were intended to be
primarily protected by the discharge of a statutory duty will not
necessarily prevent others, neither named nor intended as primary
beneficiaries, from maintaining an action to recover for injuries
caused by the violation of such legislative command. It may well
be said that, though primarily intended for the benefit of one class,
it was also intended for the protection of all who need such protec-
tion. In this case a technical argument might be made from the
mere language of the section. It provides that the corporation shall
be liable in double the amount of all damages, not only for those
“done by its agents, engines or cars to horses, cattle,” ete.,, but also
for those done “by reason of any horses, cattle,” etc., “escaping”
from such contiguous fields. As the presence of the steer on the
track was the cause of the derailing of the train, and as that steer
escaped from the adjoining field through the defective fence, it may
plausibly be argued that the recovery in this case comes within
the express language of the statute, as being for damages done by
reason of the escape of the steer from the adjoining field through
the defective fence. But we do not care to rest our conclusions
upon this technical construction. The purpose of fence laws, of
this character, is not solely the protection of proprietors of adjoin-
ing fields. It is also to secure safety to trains. - That there should
be no obstruction on the track is a matter of the utmost importance
to those who are called upon to ride on railroad trains. Whether
that obstruction be a log placed by some wrongdoer, or an
animal straying on the track, the danger to the trains, and those
who are traveling thereom, is the same. To prevent such obstruc-
tion being one of the purposes of the statute, any one whose busi-
ness calls him to be on a train has a right to complain of the com-
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pany, if igifails to comply with this statutory duty. The authori-
ties aré: cléar on' this' proposition.  In the'case of Hayes v. Rail-
road Co.,, 111U, 8. 228, 4 Sup. Ct. 369, the facts were these: A rail-
road company: was required by an ordinance of a municipal corpo-
ration to erect'a fence upon the line of its road, within the corpo-
rate limits. ' It failed to corply with this ordinance, and the plain-
tiff, a boy of tender years, while running near the track, fell on it,
and was run'over by the passing cars. An action having been
brought to recover for such- injuries, the trial dourt directed a ver-
dict and judgment for the deferdant, but this judgment was re-
versed ‘by:the supreme court.  Mr. Justice Matthews, in the course
of ‘his' opinion, discussed the question of ‘general liability in these
wordss - e o o

“It 1s 8did, however, that 1t does Tot follow that, whenever a statutory duty
is createéd, any person who can ‘show that he bas sustained injuries from the
nonperformance of ‘that duty 'éan:tuaintain an action for damages against
the:person on. whom the duty I8 jmposed; and we are referred to the case of
Atkinson v, Waterworks Co., 2 Hxch, Div, 441, as authority for that proposi-
tion, qualifying, 48 it does, thié broad doctriné stated by Lord Campbell in
Couch:v.'Steel, 8! El. & BL 402" But actepting the 'more limited doctrine
admitted in the: language iof Lord Cairns in the:case cited,—that whether
such an action can be main{ained must depend on. the ‘purview of the leg-
lglature. in the particular statute,-and the lapguage which they have there
employed,’—we think the right to.sue, under the circumstances of the pres-
ent case, clearly within its Hiltd. In the analogous case of fences required
by 'the statute as a protection for animals, an action i given to the owners
for. the loss caused by the hreach of the dpty. -And although, in the case of
injury to persons by reason of: the same default, the failure to fence.is not,
as it the case of animals, donélusive of the liability, irrespective of negli-
genée, yet an action will' e fg)’l‘\t‘he personsl injury, and this breach of duty
willi be evidence of negligencé. - The duty is ‘due, not to the city as a mu-
nlcipal -bedy, but to the public; considered -as composed of individual persons;
and each,person specially. injured by the breach of the obligation is entitled
1o 'his individual compenﬁ‘a‘tidn .and to an actlon for its recovery. "The
nature of the duty,’ said Jutige Cooley in Tayldr' v. Railroad Co., 45 Mich. 74,
T N. W. 728, ‘and the benefits: to be accomplished through its performance,
must generally determine jwhether it is a .duty to the public in part or ex-
clus;vely, or whether individuals may claim that it is a duty imposed wholly
or in’' part for their especial benefit,’ See, also, Railroad Co. v. Terhune,
50 TI1'161; Schmidt v. Railway Co., 23 ‘Wis; 186; Siemers v. Eisen, 54 Cal.
418; :Railroad Co. v. Loomis, 13- Tl 548; Railroad Co. v. McClelland, 25 11,
140;: Rallroad Co. v. Dunn, 78 Ill. 197; Massoth v. Canal Co., 64 N.- X, 524;
Baltimore & O. R. Co, v.. State, 20 Md. 252; Pollock v. Railroad Co., 124
Mdss, 168; Cooley, Torts. 657.”

- And ‘again, anwering the objecfion that the want of a fence was
notithe proximate cause -of the injury, observes as follows: -

“It {8 further argued that the direction of the court below was right, be-
causé the want of a fence: could not reasonably be alleged as the cause of
the injury. In the sense of an efficient cause, causa causans, this is no
doubt strictly true, but that 1s not the sense in. which the law uses the term
In this ¢onnection. The question is, was It causa sine qua non? (a cause
which, if it had not existéd, the Injury would not have taken place~an
occasional cause;) and that:is ‘& question of fact, unless the causal connec-
tlon.ig evidently not preximate. Railroad €o, v. Kellogg, 94 U. S. 469. - The
rule 1aid down by Willes, J., in Daniel v.- Railway Co., L. R. 3 C. P. 216, 222,
and approved by the exchequer chamber (Id. 591) and by the house of lords
L. B. 5 H. L. 45), wa8 this: ‘Tt is ‘necessary for the plaintiff- to establish by
evidence circumstances from which it may fairly be inferred that there is
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reasonable probability that the accident resulted from the want of some pre-
caution which the defendant might and ought to have resorted to.'” .

Another case—and it is exactly in -point—is that of Donnegan v.
Erhardt, 119 N. Y. 468, 23 N. E. 1051. In discussing this questlon
the court said: ‘ ‘

“Arailroad company, for the safety of its passengers, as well as its em-
ployes upon its engines and cars, is bound to use suitable care and skill in
furnishing, not only adequate engines and cars, but also a safe and proper
track and roadbed. The track must be properly laid and the roadbed properly
constructed, ‘and reasonable prudence and care must be exercised in keep-
ing the track free from obstructions, animate and inanimate; and if, from
want of: proper care, such obstructions are permitted to be and come upon
the track, and a train is thereby wrecked, and any person thereon is injured,
the rajlroad company, upon plain commmon-law principles, must be held re-
sponsible, Experience shows that animals may stray upon a railroad track,
and, if they do, there Is danger that the train may come in collision with
them, and be wrecked. Adequate measures, reasonable in their nsature,
must be taken to guard against such danger. Independently of any statu-
tory requirement, a jury might find, upon the facts of a case, that it was
the duty of a railroad company to fence its track to guard against such dan-
ger.  But, whatever the rule would be independently of the statute, there is
no reasonable doubt that it imposes the absolute duty upon a railroad com-
pany to fence its tracks. That duty, it is reasonable to suppose, was im-
posed, not only to protect the lives of animals, but also to protect human be-
ings upon railroad trains.’ It fs made an unqualified duty, and for a viola-
tion thereof, causing injury, the railread company incurs responsibility.
The sole consequence of an omission of the statutory duty is not specified,
and was, not intended to be specified, in the statute. Responsibility for in-
jury to animals was specially imposed because in most cases there would, in-
dependently of the statute, have been no such responsibility, as at' common law
the owner of animals was bound to restrain them, and if they trespassed up-
on the railroad there was no liability for their destruction, unless it: was
willfully or intentionally caused.. We are therefore of the opinion that the
railroad compary was responsible to the plaintiff for the injuries he re-
ceived without any fault on his part, and for this conchision there is much
authority in judicial utterances;” citing a large number of cases, and over-
ruling the case of Langlois v. Railroad Co., 19 Barb. 364, so far as it holds a
different doetrine.

See, also, Quackenbush v. Railroad Co., 62 Wis. 411, 22 N. W. 519.

In Thornton on Private Fences and Railroad Crossings (page 571),
it is said that:

‘“The cases are full of expressions touching the object of a statute re-
quiring railroad companies to fence their rights of way, and there is an al-

most unanimous opinion that it i8 not only to protect domestic animals, but
to protect the passengers on the trains.”

So, also, in Missouri,—the state where this cause of action arose.
In Trice v. Railroad Co., 49 Mo. 438, 440, the court, referring to the
claim that the provisions of a section substantially like the one in
controversy were for the exclusive benefit of the landowner, ob-
served:

“But such is not the theory upon which this statute has been uniformly
sustained. While the protection of the property of adjacent proprietors is
an incidental object to the statute, its main and leading one is the protection
of the traveling public. To insure such protection, railroads are imperatively

required to fence their tracks, and the penal Hability deemed necessary to
enforce this requirement is a matter of legislative diseretion.”

To like effect are the cases of Isabel v. Railroad Co., 60 Mo. 475;
Barnett: v. Railroad Co.,, 68 Mo. 56; Rutledge v. Railroad Co., 78
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. Mo, 286; Silver v, Railroad Co,, Id. 528 Rozzelle ‘v, Rallroad Co.,
79 Mo. 349,

:Norig: there anything in the cases of Berry v. Railroad Co., 65
Mo.: 172«,, Harrington v. Railroad Co,, 71 Mo. 384; Johnson.v. Rail-
way Co., 80 Mo, 620; Peddicord v. Railway Co., 85 Mo. 160,~—cited
by plaintiff in error,-—antagonistac to the views expressed in the cases
cited. - The _proposition is laid down, it is true, that remote land-
owners' vere not within the protectlon of the statute, and that it
was -inténded for the owners of contiguous lands, but nowhere is
it said that protection to the traveling public was not also ome of
the ob]eets ‘intended to bewecured by the statute. .= And, if the pur-
pose is. to protect the’ trdveling public, a party riding upon a train
may invoke the statute, in, casé injury results to.him through the
tailure of the company to :comply with its. requirements, because he
is one of the parties'for whose benefit'it was ehacted. Within the
reasoning of ‘dll these authorities, and by the express decision of
Donnegan v, Erhardt atid Quackenbush v. Railroad Co., supra, an
employe, has the same right as a passenger to complain of injuries
caused by a violation of duties imposed by such a statute. ~The
purpose is prbtectlon 't0the traln. . All who aré on that train are
exposed to’ e(%ual danget'. It is not'a case where the employe has
the means.of protecting’ }umself and the traveler not, for if the
train be derailed the. danger to each:is eéqual. It is urged however,
by the defendant, that the failure to keep the fence in repair is the
negligence of a coemployé and that, therefore, it is not responsible.
But the duty is cast by the statute upon the company, and it is cast
as an absolute duty. It:must erect and maintain safe and secure
fences. ‘It is'a duty whose object is the securing a safe Place for
the employes on ‘the train to do their work and that, as is known,
is an absolute duty cast upon the company, responsibility for neg-
lect of which:cannot be: evaded by intrusting it to some employe.
Our conclusion, therefore, is that there was no error in the instruc-
tions of the court in respéct to this matter, and that the law is that
if, through a failure of :theé company to erect and maintain a suffi-
cient fence as required by the statute, an animal gets onto the track,
whereby a train is derailed, and an employe on that train is injured
by such derailment, the latter is entltled to mamtam his action for
damages against the company.

A second objection is to the admission of test1mony as to work
done subsequently to the’ accldent in‘the way of repair to the fence
at the place where the stéer entered tipon the track, and we are re-
ferred to the two cases of Railroad Co: v. Hawthorne, 144 U. 8.°202,
12 Sup. Ct. 591, and Aleorn v. Railroad Co., 108 Mo. 81,18 8. W. 188
as authorities for the proposition that proof of such subsequent re-
pairs is not admissible in evidence for ‘the purpose of showing the
existence of a défect. * But the difficulty with the objection is that
this testimony was introduced, at least in the first place, by the
company itself. - After proof of such repairs had been made by the
company, the mere fact that the plaintiff, on his rebuttal, intro-
duced further testimony in reference to the matter, is not sufficient
to justify any interference with the verdict. ‘It is unnecessary to
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inquire whether the court erred in not giving, when requested, an
instruction as to the ¢onsideration to be given to this testimony, for
on the new trial, which'we are compelled to award, probably no
such question will be presented. -

The only remamlng matter that we notice is in respect to the
‘instructions concerning contributory negligence. This instruction
was asked by the defendant, and refused:

“If the jury believe from the evidence that plaintiff voluntarily assumed
his position on the platform of the way car, and that, under defendant’s
rules, his proper place was on top of that car, and If the jury further believe
from the evidence that he was not in such position, and that, by reason of
his failure to be on top, he was unable to immediately signal the engineer
on first perceiving the steer, and thereby contributed in any way to produce
the wreck and his consequent injury, then he cannot recover.”

It is obvious that if there was in the charge no reference to the
matter of contributory negligence, and the case stood alone upon
_the refusal to give this instruction, the ruling could not be sustained.
But the court did refer to the matter; and the question to be
determined is whether the charge, as given, fully and accurately
_stated the law in respect to contributory negligence, so as to obvi-
ate any objection which arises from the failure to give this instruc-
tion. This was its language:

“Agaln, it is suggested (and it seems to be claimed) that Reesman was
guilty of contributory negligence in not taking a proper position on the way
car, and with reference to that specification of negligence the court gives you
this instruction: It was the duty of Reesman to comply with the rules made
by the defendant company for the government of its brakemen. If a rule
of the company required Reesman to be on top of the way car on the occa-
sion of the accident, and he was on the rear platform, without the eonsent
of the conductor, then he was guilty of such contributory negligence as will
prevent a recovery, provided you believe that his being on the platform, in-
stead of on the top of the way car, helped, in any direct way, to oceasion
the derailment; but if being on the platform, instead of on the top of the
car, did not in any way help to occasion the accident, or if Reesman was on
the ‘platform with the knowledge and consent of the conductor of the train,
under whose orders he worked, then he was not guilty of contributory neg-
ligence merely because he was on the platform, though the rule did require
him to be on the top or roof of the car. In other words, gentlemen, although
they may have had rules requiring him to be on the roof of the car, and he
was not on the roof, yet, unless you are able to say that if he had been
on the roof the accident would not have occurred, why the fact that he was
not on the roof is no defense. It is not contributory negligence, such as
will preclude the plaintiff from recovering. 1f the position which he took
on that rear platform on the morning of the accident was a position which he
took with the knowledge and consent of the conductor who had charge of the
train, the fact that he was there, and not on the roof of the car, does not
make him guilty of contributory negligence, notwithstanding the rule which
has been read in evidence.”

The proposition here plainly stated is that if plaintiff disobeyed
the rules of the company, and such disobedience contributed directly
to the injury, he may nevertheless recover, and cannot be held guilty
of contributory negligence, providing that such disobedience was
with the knowledge and consent of the conductor of the train. Or,
in other words, if the conductor fails to enforce the rules of the com-
pany the employe may knowingly disregard them, and yet'in no
manner be barred from recovering for injuries which would not have
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esplted hut for such disobedience; ,With that doctrine we cannot
-eoneun.: I§-i8-not pretended that;, thg eonductor directed,, ﬁhe plain-
,\tiﬁ«wf\mugm, on: the platform, and pof,go.onto the, top. of the ca-
boose. A different question may aripe; in case the viplation of the
rilestof:the company:i8:in obedience to a, direct command from the
imimediate superintendent, but & decision of that question is un-
necessary in this case. The duty iof obedience to .the rules of the
~employer i3 one resting, alike upon all employes; and, when an em-
-ploye solaims to recover from. his.employer for injuries resulting
_througly/the latter’s negligenee, heicannot escape:the- ‘consequences
off‘ oW}i dct: contrimiﬂng to gueh’” ury—an act'done in known
vielation of ’;he rulés of such employer-—on the grousid; that his im-
mediate superintendent-knew and assented.to such. act of violation.
If it gvg Otherwise, then the supineness and neghgence of any super-
,,1ntgnd oﬁcex of a cotporatwn would rélieve a sibordinate from
Tespon ilify fm; his oWh ¢onduct, Tn other words, the wrong of
“oné 'emp o;re 18 excused by a like wrong of another. “The employe
mJui'e t;’h ugh ‘hig own omission of’ duty escapbs habihty for such
omlssi()q béca'use some ’ther employe is'equally ¢afeléss.  The ques-
tion has ilot mfrequent? ansen whether knowledge ‘and assent on
the part'of the conductOr or other official on a train, of a violation
of one of the rules of the company by &’ passenger relieves the latter
- from ' thé Burden of contributory neglifence arising from such viola-
tion, and, fhé response Nas almost uniformly been in the negative.
It is trme-that in those cases the party: injured was not. an employe,
subject torthe ‘control iof .the officer whose knowledge and assent to
‘the ﬁél i3t wa§ relied tipon as an excuse, but the principle under-
lying is tHe same. The question is not one of obedience to orders,
but of amcmn iance with rules; and, generally speaking, the duty
of compliance is not waived by the mere fact that some.controlling
official h#s knowledge of the failure-to comply. In the ease of Rail-
road Co..v. Jones, 95 U. §, 439, the party injured, who, though an em-
ploye, wws mnot employed on the train or subject to the control of the
conductor; was riding:on the pilot of the locomotive, contrary to the
directiofid of his employer, but with the knowledge and assent of the
persons in charge 'of the tm, and it wis held that his thus riding
. was contributory negligence and not excused, the court observing,
“The knowledge, assent, or direction of the company’s agents as to
- what he'did i¢'immaterial” In Railroad Co. v. Tangdon, 92 Pa. St.
21, the plafiitiff, o passenger, was injured while riding in the bag-
gage car in,violation of the rules of the company. It was held that
he. could -mot:recover; although such riding was with the knowledge
of the conductor of the train. In the course of the opinion the
court. said,i*{We are unable to see how, a. conductor, in. violation of
a known.pule of the company, can. Imense a man to occupy a posi-
tion of damger, 8o ay to make the company responsible,” See, also,
the following, cases: Hickey w.: Rallroa.d Co., 14 Allen, 429; Rail-
road . Co.: v.: Moore, 49 Tex. 813 Ragh‘oad Co. v. Roach, 83 Va. 375,
5 8. E. 175; Railroad Co. v, Lucadps Adm’r, 86 Va. 390, 10 8. E. 422-
‘Rajlroad Co..v. Davis (Ala,) 9 South: 252.. Nor is there anything in
. the case of Railroad Co, v Nickels (decided by this court) 4 U. 8.
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App. 369,1 C. CI"A. 625, 50 Fed. 718, in conflict, Wxth the views herein
expressed In ‘that case a brakeman was, m_]ured while coupling a
car, and on the trial an mstructmn was asked of the court to direct
a verdlct for defendant on the ground of the contributory negligence
of the plaintiff, in failing to use a stick in making such coupling,
as required by the rule of the company, which instruction was re-
fused, and the matter of negligence submitted to the jury. There
was. testimony tending to show ‘that the rule was universally disre-
garded, and that the superintendent of the road:was fully aware of
its constant violation; and it was held that under-the circumstances
the: jury were at liberty to. consider whether the rule was net, in
effect, abrogated. The court thus disposed of the question (page
382, 4 U. 8. App., page 625, 1 C. C. A., and page 718, 50 Fed.):

“To hold that this defendant company could make this rule on paper, call
it to plaintiff’s attention, and give him written notice that he must obey it,
and be bound by it, one day, and know and acquiesce, without complaint or
objection, in the complete disregard of it by the plaintlff and all its other
employes associated with him on every day he was in its service, and then
escape liability to him for an injury caused by its own breach of duty to-
wards the plaintiff, because he disregirded this rule, would be neither good
morals nor good law. Actions are often more effective than words, and it
will not do to say that neither the plaintiff nor the jury was authorized to
believe, from the long-continued acguiescence of the defendant in the disre-
gard of this rule, that it had been abandoned, and that it was not in foree.

The evidence of such abandonment was' competent and ample, and the rul-
ing and charge of the court below on this subject were right.” ‘

It is unnecessary to pursue this matter further. It may be laid
down as a general rule that the mere knowledge and assent of his
immediate superior to a violation by an employe of a known rule of
the company—the employer—will not, as a matter of law, relieve
such employe from the consequences of such violation. The judg-
ment of the court below must be reversed, and the case remanded
for a. new trial.

NEW ORLEBANS & N. E. R. CO. et al. v. THOMAS.
(Ctrcuit Court of Appeals, Fifth: Circuit. January 2 1894.)
No. 156.

. CARRIERS—CONTRIBUTORY NEGLIGENCE—QUESTION FOR JURY.

Plaintiff, traveling on a cattle train with his cattle, reached New Or-
leans, where it was necessary to have his cars switched a short distance
over another road, to the slaughterhouse. With the acquiescence of the
train hands of this road, he climbed on top of a car, to go with his cattle,
but on the way the car was run into by another train, and upset, whereby
plaintiff received injuries. Plaintiff and other cattle men had before rid-

“den on top of cars, with the consent. of .the train hands, but such riding
was prohibited by a general order of the company. He testified that he
knew it was a dangerous place to ride. Held, that the :question of con-
tributory negligence was a proper one for the jury., and there was ao
error in refusing to direct a verdict for defendant. Pardee, Circuit .Tudge,
dissenting.

2, SAME—INSTRUCTIONS. ' ‘
* It was proper, under the circumstances, for the court to modify & re-
- quested’ charge- by adding that, if the company had held out their ém:-



