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between the parties tp. it, and could not be snccessfull,y attacked in
an action of ejectment... This conclusion renders: it unnecessary to
congider the .other two quqstmns dlscussed in the argument and
stated in theearly part of this opinion. . . .

A single objection tv.the decree below remams sto be cons1der:ed
Tt .is that; ag the. judgment of . .condemnation is;valid, the. ‘appellee
had a perfect remedy. at law, and this bill in equlty should have been
dismisged: - Tn Pretecs v. Land Grant Oo 4 U. B, App. 327, 830, 1 C.
Ci1A:607, 50 Fed. 674, Judge Galdwell, in. dehvemng the opinion of
this court, said:
¢ “ft'may beitrue that the plainti.ﬂ‘.‘ had a remedy at law, but. ‘,it ls -not:enough
that; therg is a remedy atlaw;. it must be plain and adequate, or, in othepr
words, as practical and a8 efficient to the ends of justice and its prompt ad-
ministration’ as the remedy in equity.’ Boyce’s Bx’rs v. Grundy, 3 Pet 210
215; Oelrlchs v. Spaln, 15" Wall" 211, 228, '

, The appellant is cla,umng the land here in, dlspu’oe, and is prosecut
ing her action of ejectment to recover it, The decree below enjoins
that and like actmns, qnd quiets the title in the appellee. = It is true
that the ],atter has a. pf;gfect defense to the action of ejectment but
is that defense as pra,gt,lcal and as eﬁi(:lent to the ends of justice as
the remedy by this dggree" What is to prevent the' appellant from
dlsm1ssmg her actlon in e]ectment and bnngmg trespass or another
action of ejectment? ~And is it as efficient a remedy to hold the
dh1eId of this ]udgmen.{: against successive actions at law as is a final

ecree that forever ends all controversy? Moreover, this objection
was not made in the court below. The appellant interposed no de-
murrer.  She answered to the merits, and went to a hearing on bill
and answer without ob]ectwn that this suit could not be maintained,
because the remedy of the appellee at law was complete. The obJec-
tion she now makes! 1s one of those that may be waived if not made
at the threshold. It is too late to make it for the first time in the
appellate court.  Preteca v. Land Grant Co., supra; Reynes v. Du-
mont, 130 U. 8. 354, 9 Sup. Ct. 486; Tylerv. Savage, 143 U. 8. 79, 97,
12 Sup. Ct. 340; Hollins v. Iron 00 14 Sup. Ct. 127, 128; Insley V.
U 8., 14 Sup. Ct. 158,159, For these ‘Peasons, the decree below must
be afﬁrmed, with costs, and it is so ordered.

[
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vl EXECUTION—-BONA an Pmansmns«UunEconDED DEED.

On a bill to quiet title, complainants were purchasers at execution sale
made under a judgment owned by them, while respondent claimed under
© a prior deed from.the judgment debtor, which was not recorded. The
i:-only evidence as to notice of this deed was that the debtor told complain-
. ants, before the execution sale, that he had sold all his property, and en-
deavored to settle the judgment’ for 4 small amount. But he did not
tell them to whom hé had sold, nof-did ‘complainants ever hear respond-
ent’s name mentioned in connection with the land in controversy, Held,

that they were purdhagers without ngtice of respondent’s deed.
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2. SaME—SEEYIFFS DEED—DESCRIPTION. -

“Where, upon the record, a judgment debtor had the unqualified fee
simple in the land, the levy upon ‘and sale of “all the estate, right, title,
and interest” which he had in the land, and the execution of a deed in
the same terms, vest the same unqualiﬁed fee in the purchaser, without
regard to a prior unreécorded deed made by the debtor, of which he had
no notice.

-Appeal from the Circuit Court of the United States for the North-
ern District of Texas.

This was a bill to quiet title, filed by Virgil Skeen against James
G. Meek. There was a decree for complainant, and respondent ap-
peals.

D; T. Bomar-and J. E. Bomar, for appellant.
Seth W. Stewart, for appellee.

Before PARDEE and McCORMICK, Clrcmt Judges, and PAR-
LANGE, District Judge.

McOORMICK, Circuit Judge. The appellant, James G. Meek,
brought agajnst appellee an action of trespass to try title to 320
acres of land in the possession of appellee, in Wichita county, Tex.
The appellee then exhibited his bill, setting up his title, praying that
the appellant be enjoined from proceedmg with said action at law
until the appellee’s rights and equities could be considered and de-
termined; that appellant be required to show cause why a deed
he held to appellee’s land should not be canceled; and the cloud re-
moved from appellee’s title, caused by the record ‘of said deed. The
suit proceeded to hearmg On 10th March, 1893 the circuit court
rendered its decree in these words:

“This cause this day cotiiing on to be heard came the complainant and re-
spondents, by their respective attorneys, and. announced ‘Ready for trialy’
and the court, having heard the evidence, and argument of counsel, and be-
ing suﬂiciently advised, finds that the land in controversy, to wit: The south
half of section No. 39, H. & G. N. R. R. Co,, situated in Wichita county, Tex.,
described by meétes and bounds as follows: Beginning at the S. W, corner of
section No. 89, H. & G. N. R. R. Co. surveys; thence north 950 varas to a
stake in the west boundary line of said survey; thence east 1,900 varas to a
stake in the east boundary line of said survey; thence south 950 varas to
the southeast corner of said section No. 39; thence west 1,900 varas, with
the south iine thereof, to the place of beginning,—was by the state of Texas,
on the 14th day of August, 1873, patented to W. W. Purinton; that on the
4th day of October, 1877, a valid judgment was rendered in the district court
of Grayson county, Tex., against said W. W. Purinton, in favor of 8. D.
Cook, for the sum of $1,480, besides interest and cost; that a valid execution
issued on said judgment, and was levied upon the above-described land, as
the property of said W. W. Purinton, by the sheriff of Clay county, Tex.,
to which said county Wichita county was then attached for judicial purposes
(said Wichita county, in which the land was situated, then being an unorgan-
ized county); that said land, in pursuance of said execution and levy, was
by said sheriff sold, as provided by law, at the courthouse door of said Clay
county, Tex., on the first Tuesday in February, 1878, the same being the §th
day of said month, and-at which said sale Gunter & Munson, a firm com-
posed of Jot Gunter and W. B. Munson, became the purchasers of said land,
and received a deed from the sheriff therefor; that the judgment, execution,
levy, sale thereunder, and sheriff’s deed, were all valid, and in due and legal
form. The court further finds that complainant, Virgil Skeen, holds, claims,
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and is In the actual possession of, sald land, under a regular. consecutive -
chain ;of: transfers from said Gunter & Munson, and he and, those under
whom he-holds have made permanent and valuable improvements on said
. land. ".The court further finds that on, the 27th day of October, 1873, said W.
‘W.. Purinten, by deed in -writing, conveyed said land to Jas. G. Meek, one
of the respondents herein, but that sald deed was not recorded until the 10th
day of September, 1878, after said land had been sold under execution.on the
bth day of February, 1878, as hereinbefore stated. The court further finds
that. the said Gunter. & ‘Munsqr_x,‘:py.gmhpsers of .said land at sheriff’s sale as
aforesaid, were the owners of said judgment against said Purinton, upon
which sald execution issued, at the date of sald levy and &dle, and that neither
they, ‘nér ‘éither'of ‘themn, had: notice 'or Unowledge of said unrecorded deed
from saidi Purinton to sald Meek at theidite of the'levy. of said writ, or at’
the date of the sale thereunder. It is therefore ordered, adjudged, and de-
creed by the court that complainant’s bill be, and the same i8 hereby, sus-
tained, and that complainmmng, ! Virgil -Skeen, do' have.and- recover judgment
against said defendant, James G. Meek, annplling, canceling, and setting at
naught the said deed executed by said W. W. Purinton to said Meek on the
27th/qdy bf: October, 1877 for the ldhd ifi eontroversy,;as aforesaid, and that
the cloud thereby cast upon complainant’s title t{o said, land be, and the same
is hereby, removed, and that said complainant be, and he is hereby, forever
quieted in his title to, and possession and enjoyment of, said land and prem-
ises héfein :deseribed and set;out. . It is further ordered, adjudged, and de-
creed by the couyt that the law action beretofore commeélced and now pend-
ing on the law docket of this court, wherein said Jas. G. Meek is plaintiff,
and ‘the sald ¢omplainant, Virgil Skeent, 1§ defendant, and ‘wherein said plain-’
tift seeks “to’recover from the defendant the possession :of said land and
premises, be,;and the same is hereby, perpetually enjoined, and said Jas. G.-
Meek and D..T. Bomar and Ed, Bomar, his attorneys of record in said law
action, bé, and they and each of them are hereby, forever prohibited, re-
strained; and énjoined froml' the further prosecution of ‘sald suit. It is fur-
ther ordered that said complélnant do have and recover of and from said
defendants 4ll 'costs by them in thig behalf incurred, for which exeeution
may issue ag at law. To;which, said judgment the respondent Jas. G. Meek -
excepts.,” - , B L ‘ o

To reverse which decree this appeal is taken.

The appellant assigng error as follows:

“The cgurt erred in rendering jiudgment for the complalnant hereln against
this respondent, for the following reasons: (1) Because the respondent was
shown by the record, and;:was admitted, to have the legal title to-the land
In controversy; and the proof failed to show that Gunter & Munson, or any
one claiming under them, were innocent purchasers for value, in good faith,
(2) Because the record failed .to show that Gunter & Munson were innocent
purchasers for value, in good faith, of the land in controversy, and that they
bought at their own sale,.and credited the amount of their bid on the. judg-
ment,. and because it showed that neither Gunter nor Munson attended said
sale, or caused said levy to be made, and it was not shown that the agent
or servant of Gunter & Munson who did cause said levy to be made, and did
attend said sale; had no notice of the fact that W. W. Purinton had: sold and
conveyed the land in controversy, and because the testimony of W. W. Purin-
ton showed that Gunter & Munson had notice that he had sold and con-
veyed the land prior to the levy of said execution. (3) Because the amount
bid by the said Gunter & Munson at said sale for said land was grossly in-
adequate, as compared with the value of the land, to constitute them inno-
cent purchasers for value; in good faith, as against the unrecorded deed
made by -said Purinton to the respondent. (4) Because it is shown by the
evidence that the execution under which Guynter & Munson bought was lev-
ied upon the right, title, and interest of W. W. Purinton in and to the land
in.controversy, and not on the landitself; and that said Gunter & Munson
could not be innocent purchasers of the land when the sheriff only levied on
and sold the.right, title, and interest of said Purinton.” : :
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Gunter & Munson took as creditors of W. W, Purinton, and, if
their execution was levied on the land granted to him by the state
before his deed to Meek was recorded, they acquired by their sub-
sequent purchase the fee in the land granted to him by the state,
unless it be shown that they, or one of them, had actual notice of
the sale to Meek, or had notice of facts that would have caused a
prudent man to make such inquiries as would have resulted in ob-
taining the knowledge that Purinton had sold the land to Meek;
and it would seem that, in the case of creditors, the burden of prov-
ing this notice is on the party claiming under this unrecorded deed.
Graee v. Wade, 45 Tex. 522; Grimes v. Hobson, 46 Tex. 416; Parker
v. Coop, 60 Tex. 111. Grant that appellee, by the allegations of
his bill, assumed the burden of showing that Gunter & Munson' did
not have such notice. The circnit court, on the evidence, has found
that, -at the date of the levy and sale, Gunter & Munson, nor either
of them, had notice or knowledge of the unrecorded deed. We
consider the proof sustains this finding. The bill does not waive
an answer under oath, The answer of the respondents D. T. Bomar
and J. E. Bomar is not under oath. The answer of the appellant,
James G. Meek, is sworn to by his solicitor. It does charge “that
the said Gunter & Munson had actual notice of the claim of this
defendant upon said land, or such notice as to put them on inquiry
that would have led to such discovery.” This is clearly only the
statement of a conclusion from some facts not stated. The testi-
mony of Purinton gives the facts of which the solicitor evidently had
information when he prepared the answer, and verified it by his own
oath.

The judgment against Purinton was rendered 4th October, 1877.
The witness Purinton says:

*“I saw Jot Gunter, and had a conversation with him, shortly after the jude-
ment was obtained, within thirty or sixty days, and prior to the 14th Janu-
ary, 1878 [the date of the levy of the execution], and told him that I had
no pré)gerty at all, and that I had sold and conveyed all the property I had
owned.

Being asked what led to this conversation, he says:

“I met him, and 3poke to him about the unjustness of the judgment, and
told him that I would like to settle it, as I had no property, but would give
a small amount to have the thing settled.”

He says that Gunter did not ask him about any lands in Wichita
county; that he told Gunter he had sold and conveyed all the land
he had owned; that Gunter knew there were other judgments
against him; that witness did not mention any particular tract, or
mention James G. Meek’s name. The witness Jot Gunter testifies
that he never had any actual notice of the unrecorded deed, that
he never heard Mr. Meek’s name mentioned until the interrogatories
were propounded in; this case. The appellant agrees that Mr, Mun-
son testifies to the same facts as testified to by Jot Gunter. Here
is no proof that either Gunter or Munson had actual notice of Meek’s
deed. Here is full, uncontradicated proof that neither of them had
ever heard Meek’s name mentioned till after issue joined in this
suit. The proof shows Purinton, as a debtor claiming to be insol-
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vent, tryiag to induce his judgment creditor to settle.with him at a
small fignre; What inquirg, would his statement to Gunter cause a
prudent /man to make, under such circumstances? | 'What inquiry
could he:make that would lead to any more definite information?
We must hold with the cigedit court that neither Gunter & Munson,
nor.either of them, had ndatiee of Meek’s unrecorded :deed at the date
of the levy of their execution... .Did they levy on the land; or only on
Purinton’s interest in thé land?  The land was shown by the rec-
ords .to be -Purinton’s land,-an unqualified estate in fee granted to
him "by the state. Why should:the sheriff not levy on the land?
And why is:it contended that he only levied on the interest of Purin-
ton in the land? : Because the sheriff recites in the deed he gave the
purchagers -that “I, T. W. Gee, sheriff as aforesaid, did, upon the
fourteenth day-of January, A: D. 1878, levy on and ‘seize all the es-
tate, righ, title, and interest which the said defendant so had in
and to the premises hereinafter described;” said premises being the
land in controversy. The words recited above, indicating the levy,
are the yery words which the statute uses in declaring what a sher-
iff’s deed .to land sold under execution shall convey. The deed, in
this particular, is in the form in universal use in Texas in 1878, and
now, in conveying land sold by sheriffs under execution. The land
appearingmn the record to be the property of the defendant in the
execution, it was the dity of the sheriff to levy on and seize the land.
The execution, with the sheriff’s.return thereon, is either destroyed
or lost, so: that it cannot' now bé found. It is admitted that the
sheriff had a valid execution, and that lie levied it, executed it, and
returned it to the court out of which it issued. "The presumptlon
is that he levied it properly. There is nothing in the recitations of
his deed to rebut that presumption, or to show in what words he
indorsed on the execution. his levy on the land. If it is assumed
that he used the same words in 1ndors1ng his levy on the execution
that are used in the recitgl'in the deed, in our view, he levied on
the land as fully as he could have done by any other form of words.
Against the execution creditor, the unrecorded deed to Meek was
void. The whole estate, right, title, and interest in the land was
Purinton’s, and subject to the levy. We find no error in the decree.
It is affirmed.

; WICKHAM v. HULL et al.
(Circuit Court, N, D. Towa, Cedar Rapids Division, March 24, 1804)

1. NATIONAL Bmxs—-AssmssmmM ON STOCK-—LIABILITY oF EsTATES.
The estate of a deceased owner of patlonal bank stock is liable (Rev.
B8t. § 5152) to an assessment levied aghinst his executors in consequence
of the failure of the bank after his death. :

2. SAME—FEDERAL JURISDICTION—E8TATES: IN P0sSESSION OF PrROBATE COURTS.

A federal court is not deprived:of jurisdiction—otherwise vested in it—

of a suit against the executors of an estate by the fact that the estate is

in the possession of a state probate court for purposes of administration;

and the federal court has jurisdiction to adjudge whether a lability ex-
ists, but cannot issue execution :to enforee the same.



