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MADDOX et al. v. THORN.
(Circuit Court of Appeals, Fifth Circuit. February 6, 1894.)

No. 132.
L APPEAL-OBJECTIONS NOT RAISED BELOW-RECEPTION OF EVIDENCE.

A jury was waived in a cause, and the issue therein, which was upon
the disputed boundaries of a grant, was submitted to the court. The
court, after hearing the evidence and arguments at the trial, held the
cause for further evidence, and, some 15 months afterwards, appointed
a person to make survey of the grant. Its finding was announced as
based on the evidence heard and the report of the surveyor, the parties
or their attorneys being all present. No objection was made to the ap-
pointment of the surveyor or to the consideration of his report, nor any
suggestion that the case had been held so long that it was desirable to
offer additional evidence or to re-examine the former witnesses. Held,
that it was too late to raise these objections on appeal.

2. PLEADING-AMENDMENT-CITIZENSHIP-OBJECTION NOT RAISED BELOW.
Where a motion in arrest of judgment is made on the grol,IDd that the

complaint falls to show diversity of citizenship between the parties, the
court has power to allow the defect to be remedied by amendment, (Rev.
St. § 954;) and an assignment of such amendment as error is not well
taken, especially when defendant has indicated no purpose to contest
such amended allegation of citizenship.

In Error to the Circuit Court of the United States for the East-
ern District of Texas.
At Law. This was an action by Leonard M. Thorn against Mad-

dox Bros. & Anderson.. There was judgment for plaintiff, and de-
fendants bring error.
West & McGown, for plaintiffs in error.
Myron R. Geer, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,

District Judge.

McCORMICK, Oircuit Judge. The plaintiffs in error make eight
specifications of error in their assignment. The fifth, sixth,
seventh, and eighth are substantially that the circuit court's find-
ings of fact do not support the judgment as rendered. This assign-
ment, to our view, is manifestly not well taken, and will not be
further discussed. The fourth assignment is substantially that the
judgment leaves it as uncertain where the lines of the survey are to
be found on the ground as when issue was joined between the
parties as to. the disputed boundary of the Gonzales survey. We
think that a careful examination of the calls of the judgment for
the corners and lines of the land claimed by the defendant in error,
and found for him and adjudged to him, shows that this fourth as-
signment is not well taken. The second and third assignments of
error we cannot consider, because they are taken for the first time
in this court. There is no bill of exception showing that the action
of the circuit court complained of in these assignments was ob-
jected to or excepted to in the circuit court at the time when the
trial judge could have obviated the objection if it had been duly
made. Justice to the adversary party, and common respect for the
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trial court, alike require that a party aggrieved by the action of
the trial court pendillg the progress of the case to judgment in that
court shall, by proper motion and saving exception,. call the atten-
tion of the court and of the adverse party to the ruling or action
claimed to be erroneous. These assignments are instructive illus-
trations of the propriety of this rule, if the rule was not too well
understoOd. to call for support.. In this case a jury was waived,
and the issues of fact, as well as of law, were submitted to the
judge. The real issuewaB the fixing of the disputed boundary or
boundaries of an undisputed grant. The judgment filed and en·
tered in the case September 15, 1892, recites:

Maddox ;Bros. & A.nderson, [plaintiffs in error,] announcing
ready for trial on June. 5, 1891, and the court, after hearing the evidence and
argumento!. counsel, passed the cause, and held the same for further testi-
mony, and on the 1st day of A.ugust, 1892, appointed A. Q. Nash, of Sherman,
Texas, to make a· survey of the lands in controversy, and report his action
to this court, and, said report of surveyor Nash being filed and the parties
heard thereon, and the court, being fully advised as to all the facts in the
cause, finds," etc.
This announcement of the judge's finding was made in open

court, with the parties or their attorneys all present. No objection
was then made, or had previously been made, to the appointment
of Nash, or to his report of his survey being received and con-
sidered by the judge; nor was any suggestion made impeaching the
report ill any particular, or leave asked for time or opportunity to
disprove or impeach the same, nor was any suggestion, by motion
or otherwise, made to the court that the judge had held the case so
long, to consider, that the· defendants wished to be further heard
in offering additional proof, or again examining witnesses pro-
duced and examined 15 months before. It is now too late for them
to complain that:
"The trial court erred in rendering judgment in the case at its September

term. 1892, upon the evidence taken and heard herein at the June term of said
court, in 1891, because two terms of said court had passed since the submis-
sion of said cause at its June term, 1891; and, the case not having been de-
cided at that term, the court OUght to have directed a retrial of same, as he
had no power to carry the case over, from term to term, after its submission."
Or that:
"The trial court. erred in appointing the surveyor A. Q. Nash to make a

survey of the land in controversy, and in considering said report as evi-
dence in this cause, because bis appointment was made after all the evidence
had been introduced, the cause submitted at the June term, 1891, and the
court adjourned for that term, and because these defendants had no oppor-
tunity to dililproveor impeach the report of said A. Q. Nash."
There remllins to be considered the first assignment of error,

which has been earnestly pressed on our attention in the oral argu-
ment, and in the printed brief submitted on behalf of plaintiffs in
error. It is that:
"The trial court erred in allowing the plainW! to amend his petition in

this cause so .as to show diverse citizenship of the parties, plaintiff and
defendants, after the court had, from the bench, rendered his judgment
herein, and after. defendants had moved to arrest said judgment, because
there was no allegation and' no proof of diverse citizenship of the par-
ties, and the court bad no jurIsdiction over the case, and because to allow an
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uinendment at that time, and hear testimony upon a new issue, was, In effect,
tocompel defendants to defend a new suit, without notice or time for p7epara-
tion, as appears from defendants' bill of exception No.1."
Bill of exception No.1 (there is no other bill of exception in the

record) shows:
"That on September 14, 1892, the court announced its judgment in favor

of the plaintiff, Thorn, and against the defendants, Maddox Bros. & Ander-
son, for the land in controversy; Whereupon the said defendants filed a mo-
tion in arrest of judgment, and, no service being had upon plaintiff, who was
present by his counsel in open court, his counsel consenting to the hearing
of said motion, the court gave plaintlfr's counsel untll September 15, 1892, to
be heard upon said motion. The judgment of the court was announced
as stated, but was not entered of record until after both of said motions
were heard, on September 15, 1892; and on September 15, 1892. plaintiff,
Thorn, came with a motion to amend his pleading, as filed January 2, 1891,
so as to show diversified citizenship of plaintiff and defendants, and said
motion In arrest and motion to amend, both, at the same time, came on to be
heard; and, the court being fully advised thereof, did order that said motion
in arrest of judgment be overruled, and that plaintiff be allowed and permit-
ted to amend his plea to show such diversified citizenship, and the defend-
ants consented, subject to their motion in arrest of jUdgment, and the action
of the court fhereon that said plea be amended without rewriting said entire
plea; but said amendment was granted by the court upon the terms that
plaintiff, Thorn, pay one-half of said costs, and Maddox Bros. & Anderson pay
the other half of said costs, as now taxed; and for more particularity refer-
ence is made to each of said motions, and likewise the orders of the court in
reference thereto,-to which action of the court, as hereinbefore recited, in
open court, the defendants excepted."
It is not necessary to recite the motions referred to and the or-

ders thereon. The parties were all in court. This case was up.
The parties had just been heard on Nash's report. It was known
that the judge was ready to announce his decision. The parties
were giving expectant attention. The judge announced his de-
cision in favor of the plaintiff below, (the defendant in error,) doubt-
less, as the manner is on such occasions, stating orally his views
of the case. On the instant the plaintiffs in error made theil1 mo-
tion in arrest of judgment on the ground that the record did not
show diversity of citizenship of the parties. Thereupon (we pre-
sume on oral motion or request) the court gave plaintiff's counsel
until the next day to be heard on said motion. The counsel for
the plaintiff immediately prepared an amendment of his pleadings,
fully showing such diversity of citizenship, made oath to it before
the clerk, got the counsel for the motion in arrest of judgment to
accept service of the amended pleading, subject to motion in arrest
of judgment, and' filed the amendment thus verified, and service
thereof accepted, with the clerk, on the day the decision was an-
nounced and the motion in arrest of judgment made. Doubt-
less, the matter progressed continuously as rapidly as was practica-
ble. The trial judge had suspended the entry of judgment until the
next day, when the parties were to be heard on the motion in arrest
of judgment. On the next day the matter was again taken up.
The plaintiff presented his motion for leave to amend his pleadings.
All the parties were present and before the court, as on the day
before. The defendants could then have suggested that they
would want to contest the allegations of the amendment, and would


