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trol-the decision in the case at bar. Our conclusion is that the
record ‘'now ‘before us discloses no material error, and the judgment
of the circuit court is therefore affirmed.

MORGAN v. CITY OF DES MOINES.
(Oircuit Court of Appeals, Eighth Circuit. February 12, 1894.)
No. 340, '

MUN;CI:PAL CORPORATIONS-—DEF‘ECTIVE STREE’I‘E—LIMITATIONB—-INFANCY
" Act Towa, Feb, 17, 1888, which limits to six months a right of action
" against cities for ingnries resulting from defective sidewalks, unless
.notice is served on the city within 90 days from the injury, applies as
well to infants as to adults.

In Error to the Circuit,Court of the United States for the South-
ern District of Towa.

Action by Allelia R. Morgan, by her next friend, B. W. Morgan,
againt the city of Des Moines, for personal injuries. Defendant
obtame‘d ‘judgment on demurrer to the petition. Plaintiff brings
error. ‘

- William A. Park for plaintiff in error.
Hugh Brennan, for defendant in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge. ‘

'GALDWELL, Circuit Judge. The plaintiff in error, Allelia R.
Morgan, a minor; by her next friend, B. W. Morgan, brought suit
against the city of Des Moines, Iowa, in the United States circuit
court for the southern district of Iowa, to recover damages for an
injury resulting from a defective sidewalk in the city. The petition
alleged ‘that the'injury occurred on the 25th day of April, 1891, and
this suit was commenced on the 29th day of August, 1892, On
the 17th of February, 1888, the general assembly of the state of
Towa, passed the following act

“Chap 25. Suilts and Claims against Municipal Corporations.

“An act limiting the time of making claims and bringing suits against
municipal corporations including cities organized under special charters.

“Be it enacted by the general assembly of the state of Towa:

“Saction 1. That in all ecdses of personal injury resulting from defective
streets or sidewalks or from any cause originating in the neglect or failure
of any municipal corporation, or its officers, to perform .their duties in con-
structing, or maintaining streets or side-walks, no sult shall be brought
against the corporation after six months from the time of the 1nJury, unless
written notice specifying the place and circumstances of the injury shall
have beén served upon such municipal corporation within ninety days after
the mjury

“Sec. 2, All the provisions of this act shall be applicable to all cities in
tlsns state now organized under special charters. Approved February 17,
1 88 ”

The petition did not aver that written notice speclfylng the place
and. circumstances of the injury had been served upon the city,
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within 90 days after the injury, as required by the statute; and the
city demurred to the petition for that reason, and upon the ground
that it showed the cause of action was barred. The court below
sustained the demurrer (54 Fed. 456), and rendered final judgment
in favor of the city, and thereupon the plaintiff sued out this writ
of error.

The contention of the plaintiff in error is that the provision of the
general statute of limitations of the state (section 2535, Code of
Towa), which declares that minors shall have one year after the
termination of their disability within which to commence an action,
should be imported, by construction, into the statute which we have
copied. To do so would be judicial legislation. Amy v. Water-
town, 130 T. 8. 320, 9 Sup. Ct. 537; Bennett v. Worthington, 24 Ark.
487; Vance v. Vance, 108 U. 8. 514, 521, 2 Sup. Ct. 854. The act of
February 17, 1888, is not an amendment of any previous act on the
subject to which it relates. It is new and independent legislation,
and complete in itself. It establishes the rule for the class of cases
to which it relates. The power of the legislature to enact the stat-
ute is not questioned. It would be entirely competent for the legis-
lature to enact a general statute of limitations putting minors and
adults on the same footing as to all causes of action, and such would
be the legal effect of a statute which contained no saving clause
exempting infants from its operation. This principle has never
been questioned. It is clearly and forcibly stated by Mr. Justice
Miller in delivering the opinion of the supreme court in Vance v.
Vance, 108 U. 8. 514, 521, 2 Sup. Ct. 854, as follows:

“It is urged that, because the plaintiff in error was a minor when this law
went into operation, it cannot affect her rights. But the constitution of the
United States, to which appeal is made in this case, gives to minors no
special rights, beyond others, and it was within the legislative competency of
the state of Louisiana to make exceptions in their favor, or not. The ex-
emptions from the operation of the statutes of limitation usually accorded to
infants and married women do not rest upon any general doctrine of the law
that they cannot be subjected to their action, but, in every instance, upon ex-
press language in those statutes giving them time after majority. or after
cessation of coverture, to assert their rights.”

The ground upon which saving clauses in statutes of limitation in
favor of infants and married women are upheld is the injustice of
barring the cause of action of one who is techniecally incapable of
suing. Theoretically, this reason is extremely persuasive; but,
speaking for myself, I give it as my deliberate judgment, after 40
years’ experience at the bar and on the bench, that the saving
clauses in statutes of limitation, exempting infants and married
women from their operation, have been productive of more hardship
and injustice than would have resulted from the absence of such
provisions. An examination of the Reports will disclose the fact
that the most flagrantly unjust and inequitable judgments and de-
crees that courts have been compelled to render resulted from these
saving clauses. Technically, an infant cannot maintain a suit, and,
in contemplation of law, is ignorant of his rights; but, in fact and
in practice, infants, through their guardians and next friends, are
commonly the most diligent and persistent of suitors, and the in-
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stances are few where any meritorious right is allowed to slumber.
The self-interest of those who desire to administer the infant’s estate
usually results in a speedy action for its recovery. But, however
this may be, the argnment against the justice and wisdom of the
statute which contains no saving clause in favor of infants must be
addressed to the legislature, and not to the courts. In Blivens v.
City of Bioux City (Iowa) 52 N. W. 246, the supreme court of Towa
gave effect to the statute under consideration, and declared that
its “evident purpose was * * * to give the municipal corpora-
tion such notice of injuries for which it is claimed to be liable as
will enable it to investigate the injuries, and the circumstances
under which they were received, while witnesses who knew and re-
member the facts can be found, to the end that fraud may be pre-
vented and justice be done.” The judgment of the circuit court
is affirmed.

NEW ORLEANS & C. R. CO. v. SCHNEIDER.
(Circuit Court of Appeals, Fifth Circuit. December 12, 1893))
No. 157.

1. NEGLIGENCE OF PASSENGER—QUESTION FOR JURY.
‘A passenger, while seated by an open window in a street-railroad car,
was struck on the arm by an iron post placed near the track. There was
a conflict of testimony as to whether the passenger- had her arm out of
the window at the time of the accident. Held, that the question of negli-
gence was properly submitted to the jury.

2. SAMR—GUARDs IN FrONT oF WINDOWS.

It is for the jury to determine whether reasonable diligence requires
that a streetrailroad company should place guards in front of the car
windows in order to prevent passengers from exposing their hands and
arms.

8. ExCESSIVE DAMAGES—BROEEN ARM.
A verdict of $2,000 held not to show that jury were inﬂuenced by
prejudice, where arm of passenger was broken by post adjacent to the
track, while traveling in a street car.

4. VERDICT—CERTAIN AMOUNT.
A verdict in the sum of $2 000 “with legal interest from judicial de-
mand,” is not uncertain, although requirmg a mathematical calculation
to get the sum of the finding.

In Error to the Circuit Court of the United States for the East-
ern Digtrict of Louisiana.

This was an action by Elizabeth Schneider against. the New Or-
leans & Carrollton Railroad Company, a street railroad, for personal
injuries. Plaintiff obtained a verdict in the sum of $2 000, “with
legal interest from judicial demand,” and judgment was subsequently
entered thereon. 54 Fed. 466. Defendant now brings error.

John M. Bonner, for plaintiff in error.
E. Howard McCaleb, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,
District: Judge.

McCORMICK, Circuit Judge The defendant in error was a pas-
senger on one of the cars of plaintiff in error, and her arm was



