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if the decree had not been superseded by the appeal. It was not
subject to review by appeal in this court. Smith v. Trabue, 9 Pet.
4, 7;· Callan v. May, 2 Black, 541; Barton v. Forsyth, 5 Wall. 191.
'For want of jurisdiction in this court, this appeal is dismissed,

with costs.

CITY OF DETROIT v. DETROIT CITY RY. CO. et aL

(Circuit Court, E. D. Michigan. January 31, 1894,)

No. 3,320.
L HORSE AND STREET RAILROADS-VOID ORDINANCE-EsTOPPEL,

A grant, by ordinance, to a street-railway company, was extended,. by
subsequent ordinances imposing new obligations, to a period beyond the
limit of the corporate life of the company. The franchises of the com-
pany were thereafter transferred in turn to two different corporations,
whose charters did not expire within the term of the extended grant.
<Held, that the extended grant was void upon the ground that it could not
exceed the normal life of the original company, and that the enforcement
of new obligations, discharged at great expense by the new companies,
would not estop the city, in view of statutory restrictions, from denying
a grant in the streets by any other act than an ordinance "duly enacted
for the purpose." How. Ann. St. Mich. § 3548.

B. SAME.
An ordinance, imposing new obligations, extended a grant beyond the

limit of the corporate life of a street-railway company. lJIeld, that such
ordinance constituted a valid, subsisting contract during the term of the
corporate life of such railway company, and that the city was not there-
by estopped from asserting the right to oust the grantee of such railway
company (whose charter did not expire within the term of the extended
grant) from the occupation of the streets after the expiration of such
term.

In Equity. Suit in the circuit court of Wayne county, Mich"
by the city of Detroit against the Detroit City Railway Company,
the Detroit Citizens' Street-Railway Company, Sidney D. Miller
and William K. Muir, trustee's, and the Washington Trust Com-
pany of the City of New York, for an injunction to compel the
removal of tracks from the streets, and to restrain respond·
ents from operating a street railway therein. The Washington
Trust Company of the City of New York removed the cause to
this court, and a motion to remand was thereafter denied. 54
Fed. 1. A motion by complainant to postpone the hearing on
bill and answer, or to dismiss the complaint, was also denied. 55
Fed. 569. The cause )Vas afterwards heard on bill and answer,
and the injunction was refused as to certain lines of rails, and a
further hearing ordered in respect to the remaining lines (56 Fed.
867), which hearing is now accordingly had.
C. A. Kent and Benton Hanchett,for complainant.
Russell & Campbell, Brennan, Donnelly & Van de Mark, Henry

M. Duffield, Otto Kirchner, F. A. Baker, Ashley Pond, and Sidney
T. Miller, for defendants.
Before TAFT, Circuit Judge, and SWAN, District Judge.

v.60F.no.2-11
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TAFT, This is a' suit in equity, brought by the
.eitr an injunction to (lompel the Detroit Citizens'
Street·RMIway Company to cease the running of its cars, and to
remOl'e iillliFtanway tracks from the'streets of the city. The cause
was heard on bill and answer in the spring of 1893, and every
question was then decided save one. This the court reserved for
further argument, and gave leave to the parties to amend their
pleadings" a.nd, ,to introduce evidence in respect to it. The case
is fully stated in the opinion of the court at the former hearing,
reported' in the fifty·sixth volume of the Federal Reporter, page
867. For the better understanding of the question now to be de·
cided, however, it is necessary to state again the main facts of
the case, and to give a brief synopsis of the previous decision.
On November24, 1862, the common council of Detroit granted

to certain peJ:'SOns about to :secure incorporation under the laws
of Michigan as the Detroit City Railway a right to construct and
operate 'lit,' street railway: in the streets of the city, on certain con·
ditions, fortpe, term of 30 years from the date of the ordinance.
,The DetroitOity Railway was accordingly May 9,
1863, with a corporate life, limited, as required by the incorporating
statute, to 30 years. It accepted the terms of the ordinance, and
built and operated the railway as' authorized. On November 14,
1879, the cODlmoncouncil passed another ordinance, which imposed
new and ,different obligations on the railway company with re-
spect to taxes, new liens, and other mattel's, and extended the grant
of 1862 for 30 years from November 14, 1879. By ordinances of
1887 and the obligations of the railway company in respect
to taxes, rates of faxe, and the extension of lines were again varied,
and the new grant of 1879 was confirmed. The railway company
accepted in writing the ordinances of 1879, 1887, and 1889, on the
faith of the' grant' of 1879. In December, 1890, the Detroit City
Railway conveyed all its property and franchises to the Detroit
Sfreet·Railway Company, a corporation newly organized for 30 years
from that date. After operating the railway until October, 1891,
this company in turn conveyed all its property and franchises to the
Detroit Citizens' Railway Company, another new corporation, or·
ganized for 30 years from September, 1891. The last·named com·
pany has operated the street railways received by it from its prede·
cessors until the present time, and is the principal defendant against
whom relief is sought. On March 29, 1892, the common council
passed an ordinance in which, after reciting that the ordinance of
1879 was beyond the power of the common council passing it, in
so far as itpurporled to extend the grant beyond the corporate
life of the grantee, the Ordinance was amended by limiting the
operation of the grant to May 9, 1893, the day when the corporate
life of the grantee the Detroit City Railway must end.
At the hearing upon the bill and answers four questions were

presented, argued, and decided.
The first and most important was whether the grant until 1909

was valid. The holding of the court was that the city had no power
to grant a vested right in its streets except as it was conferred in
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the statutes of Michigan providing for the incorporation of street-
railway companies, and limiting their corporate lives, in accordance
with the Michigan constitution, to 30 years; that the function of
the city, as defined by those statutes, was nothing but a consent,
with such conditions as the city might impose, to the exercise by the
duly-incorporated railway company of its state-given franchise to
construct and operate a street railway in the streets of the consent-
ing city; that by the rule of strict construction in favor of the pub-
lic, enjoined upon courts in interpreting the meaning of grants of
power to municipal corporations, the consent of the city could not
be of longer duration than the franchise, the exercise of which was
to be consented to; and that, inasmuch as such a franchise was
limited in duration to the normal life of the railway company upon
which it had been conferred by the state, the city's power of consent
to its .exercise was similarly limited. It was therefore decided
that the ordinance of 1879, in so far as it purported to give the right
to the railway company to occupy the streets after May 9, 1893, was
beyond the city's power as a grant, and was not binding.
The second question was on a plea of res judicata, which need&

no notice here except to say that the plea was not sustained.
The third question was presented on defendant's objection that,

if the ordinance of 1879 was ultra vires, then the city was seeking
relief from its own wrong, and, as the parties were in pari delicto, a
court of equity would leave them where it found them, and dismiss
the bill; and the case of Sl LouiS', V. & T. H. R. Co. v. Terre Haute
& L R. Co., 145 U. S. 393, 12 Sup. Ct. 953, was cited to sustain the point.
It was held that the rule relied on did not apply; that the common
council, in the valid exercise of legislative power, had revoked the
license of the railway company to remain in the streets after May
9, 1893; that thereafter the use of the street by the street-railway
company, being unauthorized, became a nuisance; and that the
public, for whom the city, in its control of the streets, acted merely
as trustee, could' not be denied the ordinary equitable remedy for
abating a nuisance, because a common council, years before, had
assumed to bind the public by a longer grant than it had power to
make. It might well have been added that the principle invoked
by defendants has application only where a court of equity is asked
to aid a wrongdoer, as, for example, one who has entered into, and
partially or wholly executed, a contract which is ultra vires because
its execution is an offense against the law, or a plain contraven-
tion of public policy ('l'homas v. Richmond, 12 ·Wall. 349; 81. Louis, V.
& T. H. R. Co. v. Terre Haute & L R. Co., 145 U. S. 393, 395, 12 Sup.
Ct. 953), or one who has made and entered upon the execution of
an ultra vires contract with the deliberate intention of evading- the
known limitations of the law. Common Council v. Schlich, 81
Mich. 405, 45 N. W. 994. It does not apply to a case like the pres-
ent, where parties in entire good faith, with no intent to violate
law or public policy, but by reason of a common mistake of law,
make a contract, a stipulation of which is not binding to its full
extent,-not because it is immoral or unlawful or against public
policy, but simply for want of statutory power in the stipulating
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party. .In such a case, to use the language of Mr. Justice Mathews,
"the policy of the law extends no further than merely to defeat what
it does not and im,poses on the parties no penalty." Chap-
man v. County of Douglas, 107 U. S. 348, 356; 2 Sup. Ct. 62.
The fourth question was one of estoppel. It was contended by

the defendants tpat the city was estopped to assert the invaliditv of
the grant until 1909, because, on the faith of it, the defendants have
invested very ,large sums of money in repaving the streets between
the tracks, ill relaying tracks, and in extending new lines on the
demand of the dty authodties, and also in equipping its lines with
electric motive power. It was held that, as the railway company
was charged -witp a knowledge of the city's powers, no estoppel
could supply a want of power, and that the defense was bad.
In discussing this question it was suggested by the court that the

averments of the answers somewhat obscurely raised another and
a different, ,question of estoppel, growing out of the transfer of
the proper.tyandfranchises of the old company to the new com-
panies. The. :liewcompanies· had corporate lives extending beyond
1909, and there was no want of power in the city to confer a grant
of that duration upon them. The question was this: If the city
enforced against the new companies obligations created by the or-
dinances of lS79,1887, and 1889, and not contained in the ordinance
of 1862, and tb.ese obligations were discharged at great expense by
the new companies on the faith of the extension of the grant until
1909, would this constitute a confirmation by the city in pais di-
rectly to the new compll.nies,of the .invalid grant of 1879? As the
question had not been argued; a further argument was ordered, with
leave to amend the pleadings and take evidence upon the point reo
served. The pleadings were, accordingly amended, the question has
been argued, and is now to be decided.
The first objection made. to the claim of estoppel is that under the

laws of Michigan a municipal corporation cannot be estopped to
deny a street-railway grant. '. It is contended that the only way of

such a grant from the public is by ordinance, duly enacted
for the purpose as prescribed by statute, and that this prevents an
estoppel by matter in pais. Oounsel fOl.' defendants suggest that
the question made by the objection does not arise here, because the
ordinance of 1879 was enacted for the purpose of making the grant
until 1909, and aU that now has to be shown is a ratification or
recognition on the part of the city by matter in pais of that ordi-
nance. It is said that when the new companies took possession
the city was under a duty to elect whether it would go on under the
ordinance of 1879, or that of 1862, and that a failure to elect, and ac-
quiescence in the ordinance of 1879, bound the city to all its terms. I
cannot concur in this view. The grant from May 9, 1893, to 1909,
has been held to be not voidable, but void. There can be no ratifi-
cation of a void act by mere acquiescence. The defendants, in or-
der to sustain this defense, must show conduct of the city equivalent
to a new grant, or rather conduct estopping the city to deny a new
grant. The void grant may be used. as evidence to characterize
and show the meaning, of the city's conduct towards the new compa-
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nies, relied on as constituting the estoppel, but it cannot be used to
supply to such conduct any lack of formality which the statute may
make indispensable in a new grant.
Another suggestion with the -same purpose is that the

though void as such, may be considered a standing offer to make
a grant, good until withdrawn, to any assignee of the original gran-
tee, whose corporate life should be long enough to give the city
power to make the grant. This is said to be justilled by the form
of the grant, which is "to the Detroit City Railway and assigns."
As the offer was not withdrawn, and the new companies who have
entered into possession and discharged their obligations under the
ordinance of 1879 have thus accepted it, it is now said to be binding
as a contTact in the form of an ordinance of the city duly enacted
for the purpose. I do not think this ingenious argument can be
supported. The grant until 1909 purported to be a binding grant,
and was intended to be; but beyond May 9, 1893, it was void. How
can it be changed into a standing offer to grant when it is notao
framed? It is true that succeeding councils were charged with a
knowledge of its void character, but how could they recognize it
.as a continuing offer to grant, binding on them unless withdrawn
by them? Where is there any authority in one council to make a
standing offer of a street-railway grant running for 15 years? The
use of the words "and assigns" in the grant was simply a recognition
by the council making it of the statutory right of the grantee to as-
sign the grant, and of the fact that if the grant was to be enjoyed
after May 9, 1893, it must be by an assignee. It is manifest, there-
fore, that the question whether an estoppel can be asserted against
the city to deny a grant when there is no grant by ordinance duJy
enacted for the purpose cannot be avoided in the ways suggested,
and must be now considered.
Section 3548, c. 95, How. Ann. St., a part of the law under which

the new companies are is as follows: . .
"Any street railway corporation organized under the provisions of this act

may with the consent of the corporate authorities of any city or village
given in and bv an ordinance or ordinances duly enacted for that purpose,
and under such rules, regulations !1nd conditions as in and by such ordi-
nance or ordinances shall be prescribed, construct, use, maintain and own
a street railway for the transportation of passengers in and upon the lines
of such streets and ways in said city or village as shall be designated and
granted from time to time for that purpose in the ordinance or ordinances
granting such consent; but no such railway company shall construct any
railway in the streets of any city or village until the company shall have
accepted in writing the terms and conditions upon which they are permitted
to use the streets."
In this section are defined the conditions precedent to the en-

joyment of a street-railway franchise in the streets of a city. Hav-
ing regard to the rule of strict construction in favor of the public,
for whose benefit manifestly these conditions were imposed, it is
reasonable to believe that the provision of the section as to how
the consent shall be granted was intended to be mandatory. Grant
by ordinance was doubtless required because it was thought that
the time and formality necessary in passing an ordinance would
be more apt to secure that care and deliberation of the council and
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essential to the publlc interest ill framing this 1m-
po1'fu.nt contract. The words "dUly enacted for the purpose" have
m.U,',C,',',h,' , Si,gn,1,',fi,c,an,ce, for" ,indi"c,ate,',", t,he intent that thesha,}t know they ar¢ when they

a and were used for the very purpose
orpJ-e,ve1,iting such a grantby an ordinance whiCh has not the grant
for its exp;ressed object. ':rhe words have an effect like that of the
frequent requirement in constitutions that the purpose of a

!!Ihal!' be expressed in its title, ,aJ;ld should be construed, as that
reqUIrement generally is" to be mandatory. The question next
ariSes:v,rhether such a maMatory restriction as to an express grant
pre\1entsa court from hOlding a city to be estopped by matter in
pais to deny a grant. "
Where a city has received money or appropriated property un·

dera cQntract which is beyond its power, courts have frequently
th,e city to, restore the m.oney, or to reconvey the prop-

erty, Of even the reasonable value of the latter, on the ground that
it cannQt retain that whjch it received under a contract, and at
the time repudiate the cop-tract. Under ultra vires con·
tracts,)lo:wever, it is only where tbere is the receipt of money, or
the taking of property, that courts can afford t3uch relief against
mnnicipalcorporations. The general rule is that, where an ex-
press mode of creating a liability against such a corporation is
prescribed by statutes, no liability can be enforced, and no estoppel
can be raised against it, on the ground of the acceptance of benefits
or other conduct which would render an individual liable. Petz
v. Oityof Detroit, 95 Mich. 169, 180, 54 N. W. 644; Dill Mun. Oorp.
§459, and cases cited. The reason is that the mode of contract·
ing prescribed limits the power of contracting, and no implication
or estoppel from circumstances can supply a want of power. If
this rttleapplies, as it does, to all contracts made by a city
as an individual in its proprietary capacity, how much stronger
must its application be where ,the city, as a trustee for the public,
and in a quasi governmental capacity, is exercising a limited and
restricted right to make a private grant in the streets. It is
much more difficult to imply a, liability or to raise an estoppel
against in respect to the highways intrusted to its care
than in matters where ,the city acts as full and complete owner.
Dill. Mun. CorP. § 675. And while Judge Dillon is of the opinion
(in which he is supported by many authorities) that an estoppel
may be asserted against 'a municipal corporation to defeat its at·
tempt to oust persons asserting private rights in a public street,
he says that such cases are exceptional, and must depend on their
own pecttlial' circumstances. But nowhere in this valuable work
does he intimate, andhoauthority has been cited which holds, that
a' municipal corporation can be estopped in pais to deny a grant
in the street to a railway corporation or other person when the
statute prescribed for the corporation a particular mode of making
the grant. '
Let us examine the cases cited for the defendants upon this

point. lil· the case of Spokane St. Ry. 00. v. Oity of Spokane Falls,
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decided by the supreme court of Washington,l;tnd reported in 33
Pac. 1072, a street-railway company, with authority under an or-
dinance to lay its track on certain streets, laid part of it on a
street not included in the ordinance, with the knowledge of all
the city officials, and without objection on their part, and under
the direction of the superintendent of streets. The line upon this
ungranted street was operated for more than two years without
objection, and taxes were levied and collected on the property. It
was held that the city was estopped to claim that the right to
maintain the track on the street was not authorized by it. In
that case the city charter provided that contracts should be made
only by ordinance, and it was objected to the claim of estoppel
that, as the grant to the city railroad was in the nature of a con-
tract, the right to maintain a street-railway track in the streets
could arise in no other way than by the provisions of an ordinance.
After referring to this clause of the charter, the court said:
"But it is .evident from the reading of that entire section that the contracts

therein intended are those which would bind the city to the payment of
money. The general ru1e wou1d, of course, be that franchises of this kind
could not be acquired except by the action of the corporation, which must
be taken by ordinance. But the statute in question does not prohibit the
court from declaring an estoppel against the city in other matters in the
same manner as they wou1d in the case of private persons."
It is clear from this language that the court held that a street-

railway grant was not within the section requiring contracts of the
city to be made by ordinance, and therefore that there was no re-
striction on the mode of making the gmnt.
Ohicago, R. I. & P. R. 00. v. Oity of Joliet, 79 m. 25, was a bill in

, chancery to restrain the operation of a steam railroad over cer-
tain streets in the city of Joliet to the public square. It appeared
that the steam-railroad company, for upwards of 22 years, had oc-
cupied the streets from which, by this bill, it was now sought to
exclude it. The city was held estopped in pais to prosecute the
action. The occupation had begun before there was an incorpo-
rated village, with the express permission of the county commis-
sioners, and under an implication of authority from an act of the
legislature; and it did not appear that the mode by which the
city of Joliet could confer such an easement in the streets was re-
stricted by its charter. In Chicago & N. W. R. 00. v. People, 91
TIL 251, the authorities of the city acquiesced for 19 years in the
ase of a public street by the railroad company in maintaining an
arch over the street, and had made an agreement in writing with
the company, whereby the right to so use the street had beenrec·
ognized as continuing until it should be necessary to rebuild the
arch. It was held that the city, by these acts of recognition and
acquiescence, was estopped from compelling the company to re-
move the arch and obstruction until it should become necessary to
rebuild the same. It did not appear by what arrangement the
company had originally built the arch, but the court presumed that
some arrangement had been made which was satisfactory to the
parties. The report of the case does not show that the exercise
of the power of making a grant in the streets was limited by the
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city's charte1" any particular mode. In each 'of the Illinois cases
be seentliat there was something very like an express grant

froD;1 pUQ1i<: 'authorities at 'a time when they were competent to
'make it. ," , ,.
'In'N'ew Orlett:b.sv. N. Y. Mail S. S. Co., 20 Wall. 387, the authorities

(jf New Orleans appointed by the military government established
-dti.t'in'g the late Civil War had made a lease fQr 10 years of one of
the .citY \vharvel\! to a steamship company, which had spent much
money In improving the leased premises. Some time after the
occupancy began, and before the term ended, the general command-
ingturned the city over to a regular civil government, and a suit
wasbJ.'Ought by the city to oust the company. The decision of
the court against the city, concurred in by four judges, was put
upon. the ground that it was within the power of the military au-
thdrities to make a lease for 10 years. There was also an intima·
tion that perhaps the lease could be sustained on the ground that
bYfeceiving one installment of rent the civil government of the
1ity'had ratified. the lease. Justice Hunt concurred in the judg-
ment:Qf the court only on the ground of ratification. Judge Field
dissented. It is doubtful 'Whether this can be considered a rele·
vant authority, for it would seem that the city acts with respect
to wharf property more as a private landlord. In view of the di·
'visi9u ()f the court, it is hardly authoritative on the subject of ratio
ficatioIl by estoppel. But, even if it is, there is nothing in the case
to show that there were any restrictions different from those ap-
plicable to private individuals upon the mode in which the city gov-
ernment could make a lease of its wharf property.
For the reasons given, I am of the opinion that the statutory reo

striction. upon the ,mode by which the city can make a street·rail-
way grant precludes me from holding the city estopped to deny a
grantin the streets by any other act than an ordinance duly enacted
for the purpose.
C6ncede that I am wrong in this view, however, and let us con·

sider the acts which in this case are said to estop the city to deny
thatl'ithnsmade a grant to the new companies until 1909. The
fi'i'st is that the city required the Detroit Street-Railway Company,
in the spring of 1891, to relay its tracks, and repave between the
tracks, on Jefferson avenue between Woodward avenue and Second
street, that part of Jefferson avenue was being regraded and
repaved by the city. This entailed upon the railway company an
expense of $12,000. Under the ordinance of 1862, the Detroit City
Railway agreed, whenever the city should repave, to relay its tracks
and repave between them and 2! feet on each side thereof, the city
to furnish the material. By the ordinance of 1879 this provision
was changed, so that the railway company agreed to pave between
the tracks, and to pay for the material. The requirement that the

should furnish paving material, it is said, could only be
based on the ordinance of 1879, and was, therefore, a complete recog-
nition of ordinance as defining the mutual obligations existing
'between the City and the new companies, giving life to all its parts,
in'cluding the extension of the grant until 1909. It appears, how·
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ever, by an examination of an ordinance approved July 8, 1873,
that the Detroit City Railway was given authority to construct and
maintain a double track on Jefferson avenue, on the express condi-
tion that whenever the city should pave or repave that avenue the
company would pay all the expenses, including that of material,
for repaving between the tracks and two feet and nine inches out-
side of the outer rail of each track. It would therefore seem that
the company, in repaving Jefferson avenue, and relaying its tracks
thereon, was complying with an obligation in force under the grant
of 1862, the burden of which had been reduced, rather than in-
creased, by the ordinance of 1879.
Another act of the city, relied upon by the defendants, is the re-

ception of taxes' by the city from both the new companies. The
ordinance of 1862 imp()sed an annual license fee up()n the railway
company of $15 per car, and, in addition, there was a provision in
the street-raUway act imposing an annual state tax of one-half {)f
1 per cent. upon the paid-in capital of every street-railway COll).-
pany. In the ordinance of 1879 the city license was changed from
$15 per car to 1 per cent. of the annual gross receipts of the com-
pany. In 1882 the legislature of Michigan repealed the clause of
the tram-railway act imp()sing a tax of one-half of 1 per cent. on
the paid-in capital, and this brought the railway companies under
the general tax laws of the state. Thereupon the city attempted to
impose general taxes upon the personal and real property of the
railway company. This was resisted, and the litigation resulted
a compromise ordinance of 1887, which pr()vided that the railway
company, in lieu of all taxes to be collected by the city, should pay
the same tax as that assessed upon individuals on its real estate,
and should also pay 1i per cent. upon its gross receipts until 1897,
and 2 per cent. thereafter until 1909. Subsequently the city "at-
tempted to collect taxes upon the personal property of the com-
pany, and the supreme court of the state held tbat tbe city had pre"
cluded itself from doing this by the stipulation of the ordinance of
1887. From this history of the litigation it would seem that the pro-
vision with respect to taxes in the act of 1887 was a sbield for the
company, rather than an imposition of a new burden. There was
no provision in the ordinance of 1862 that the license of $15 per car
should be in lieu of all taxes to be assessed by the city. Payments
of taxes under the ordinance of 1887, wben without that ordinance
the city might have assessed higher ta..-.res, could hardly be made
the basis for an estoppel to support a grant
Another act of the city, relied on, is a resolution of the cummon

council in August, 1891, directing the Detroit Street·Railway Com-
pany to proceed immediately to lay a double track on Gratiot ave-
nue from its then terminus to the easterly city limits. By the ordi-
nance of 1879 the old company was required t() extend its track on
Gratiot avenue from Chene street to the city limits within such
time as the council might by resolution declare to be necessary.
Under the ordinance of 1889 it was required to lay a double track
whenever the city should repave that part of Gratiot avenue. It
thus appears that in directing the construction this double.
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the common cotihcU'was enforcing a.n obligation imposed upon the
Detroit City RaUwayby the ordinances of 1879 and 1889, and was
recognizing those ordinances, and that the railway company made

investment because of the action of the council. It
does mayor signed this resolution, but, as' he
was required by fawfu •approve all resolutions and ordinances in-
volving the city'in futux-e pecuniary liability, we may' infer that he
siJPled the resolution or ordinaI;lces approving the contracts for the
improvement 'of Gratiot avenue w1).ich made this resolution neces-
sary. It would see1Il" therefore, that the city authorities who were
authorized to pass grants to railway companies took part in
the proceedings by' which the railway company .was required to
lay thedou,ble track on Gratiot avenue.
An()ther act @f the dty which is said to have been a recognition

ot the ordinance of1879 was the resolution of the council of April
26, 1892, directing the railway company to repave Woodward ave-
nue between its tracks while the city was repaving the rest of the
street.' At an expense of $133,000, the company did this repaving,

rails.' Again, on June 7, 1892, the common council
by !'eS0lutionapproveda contract of the board of public works for
the 1'epaviilg of Gratiot avenue, and the board of public works noti-
fled thetrtreet-railwaY company of the city's intention in this regard.

company accordingly relaid its entire track, and paved between
the tradkll, and furnished the material therefor. The total cost of
the' work :was $60,00Q. As already stated, under the ordinance of
1862 the railway company was obliged to pay all the expense of
relaying'the tracks, repaving the streets between the rails, and
two feet fOUf inches outside thereof, except the cost of the paving
mateclaI.'Therefore the additional burden put on the company by
the orilipaD-ce of 1879 was the difference between the cost of the
paving material usell between the rails and the cost of paving four
feet eight inches of the street, exclusive of the material. To the ex-
tent of this difference the acts of the city in compelling the Citizens'
Company to do the work ,done in repaving Woodward avenue and
Gratiot ayenue" was a binding recognition by the city of the ordi-
nance 011879.' wp.at the difference was is nowhere definitely
stated, but we may assume, for the purpose of this decision, that it
was a substantial sum.
Another transaction relied upon by the defendants as the basis

for an estoppel is the expenditure by the company, which the city
of $250,000, to equip the Jefferson and

Woodwarjl' avenue. lines';with electric motive power. The author-
ity to do was conf¢l'red upon the company by the ordinance of
1889, whiCh in terms reaffirmed the extension of the grant by the
ordinance of 1879., The expenditure by the company was volun-
tary. , 'l'4erewas no affiI'IUativeaction on the part of the city, ex·
cept that 1t prQvided the inspectors to secure compliance with the
ordinances of the city in regard to the manner of placing the elec·
tric I>lant the streets. This actiOn of the city was an acqui.in the, ,of the ordinance' of 1889 in conferring au-
thoritY Upoh: the railway company 'to use electricity in the opera-
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tion of its railways, but the act of the city could hardly.be said to
be an enforcement of the obligations of the ordinance of 1879, or
any amending ordinance. It ought to be mentioned here that the
expenditure of $133,000 on Woodward avenue, of $60,000 on Gra-
tiot avenue, and of $250,000 in equipping the Woodward and Jef-
ferson avenue lines with electricity, was all subsequent to the ordi-
nance of the city declaring that the rights of the company in the
streets would end May 9, 1893, and was in the face of that decla-
ration.
Another, and the last, act of the city which I shall notice, was

the pas'sage by the common council of the ordinance February 4,
1893, requiring the Detroit Citizens' Street-Railway Company to sell
what were known as "workingmen's tickets" on their cars, and im·
posing a penalty for the failure to do so. By section 8 of the ordi-
nanceof 1862 it was provided "the rate of fare for any distance
shall not exceed five cents in anyone car or on anyone route
named in this ordinance." By the ordinance of 1889, which reaf·
firmed the extension of the grant contained in the ordinance of 1879,
it was provided that between the hours of 5 :30 and 7 in the morn-
ing, and between the hours of 5:15 and 6:15 in the evening, passage
should be furnished upon tickets 'to be sold at the rate of 8 tickets
for 25 cents. These were known as "workingmen's tickets." The
tickets were voluntarily sold by the new companies at stations
along the lines. The ordinance of February 4, 1893, was passed to
compel the sale of these tickets upon the cars. The company reo
fused to obey, and was prosecuted criminally at the instance of the
city, and was fined $300. After the validity of a similar ordinance
against another company had been sustained by the supreme court
of the state, the company acquiesced, and sold the tickets on the
cam.
I was at first inclined to the opinion that the provision in the

ordinance of 1862 as to fare was a limitation upon the company only,
and would not prevent a reasonable regulation of the fare by the
common council, under section 19 of the same ordinance. The ar-
gument of counsel for the company, however, has convinced me
that I was wrong, and that in the provision of section 8 in the ordi·
nance of 1862 there is a necessary implication, binding as a con·
tract on the city, that the company may, if it chooses to do so,
charge five cents for each fare. It therefore follows that the obli-
gation upon the company to sell tickets at the rate of 8 for 25 cents
for passage during any hours of the day was a change in the stipu-
lations of the ordinance of 1862, and an additional obligation and
burden upon the company, imposed by the ordinance of 1889, which
expressly reaffirmed the grant until 1909. It is clear, therefore,
that the ordinance of February 4, 1893, compelling the sale of
workingmen's tickets, was a recognition by the city of the ordi·
nance of 1889, and the strongest affirmation that it had the right
to enforce against the new companies the obligations of that ordi·
. nance. It may also be mentioned that under the ordinance of 1889
the old company was required to furnish transfer tickets entitling
a passenger on one fare to ride on two routes, whereas, under the
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a single fare a ride on a single route, and
tl0'Iti.0:r;e:: .. 'l'henew companies .continued the system of transfers
Withoutq\l.estion, and have issued an average,of 10,000 a day while

railways. But it would be difficult to make out any
action on the city's part towards the new companies in

to transfers as a basis for recognition by estoppel of the or-
dinance of 1889•
. i have now at tedious length all the acts of the city

Ilre said to con,stitute the estoppel in this case. Do
"they do so? There is no doubt that acts have been shown in

affirmatiYelyrecognized clearly and in the most·
empMtic manner tllat the ordinance of 1879 and succeeding ordi·

were binding on the new .companies. Was this a recogni-
tion tutd affirmance of an existing and binding grant until 1909,
in like that purporting to be made in the ordinance of
1819?"tt certainly was if the 1879 was rendered void
ib', liUltsparts by tile invalid e:xtension, for in such case the new

would have acquired from the old company rights and
the streets fixed under the ordipance of 1862, and the
obligations under another ordinance, wholly void;

and'W.e.enforcement of them could only be consistent with and
rJeferablE(to a new grant in all respects like that of the void ordi-

'
Tlle. ,:!l!ct of the city in compelling compliance with the conditions

of a grant would confirm it in all its length and breadth. A
SUbstantial expenditure by the new street-railway companies in
yieldin,g to such compulsion would be a sufficient basis to create
an estq:\?pel against the city to deny its existence. It becomes of
controlling importance in this discussion, therefore, to determine
the of the invalidity of the extension until 1909 upon the or-
dinance of 1879. After much consideration, I have reached the
conclusion that, while the extension beyond May 9, 1893, was void
as a ,bmding stipulation upon the city, the ordinance, as a con·
tract, was only voidable. It may be true that the extension was
the consideration for many of the obligations assumed by the
railway but the ordinance, as a contract, was workable
as suchtIntil May 9, 1893, and it had, in effect, been carried out as

aathe Detroit City Railway remained in possession. As al-
ready stated, there was no offense against the law or contravention
'of public policy in carrying out the ordinance. Its provisions were
I not void:because of any unlawful or immoral consideration. The
'disabiuty,of the city to bind itself beyond May 9, 1893, entitled the
railwllY cOmpany to the contract contained in the ordinance,
andio be, restored to its former position, so far as might be, under
the, of 1862; but, ,until rescinded by the company, the con·
tract in, We of 1879 must be regarded as an existing
contrllct, e,nforceable as far as the law would permit. It seems
to,methat the case in this respect is very like the case of Chapman"
''f; Oolintyof Douglas, 107 U. S. 348, 2 Sup. Ct. 62. In that case the
complainant had In. gQod faith, under an honest mIstake as to the
county's powers, sold and conveyed 160 acres of land to a county'



CITY OF DETROIT V. DETROIT CITY RY. CO. 173

in Nebraska in consideration of $8,000,-$2,000 in county warrants,
and the balance in four equal annual notes of the county commis-
sioners, at 10 per cent. interest, secured by mortgage. It was be·
yond the power of the county to buy the land except for cash in
hand, or upon an agreement to pay as the state of the county
treasury would permit, and the notes and mortgage were void, and
of no effect. It was held that the vendor might waive the invalid
terms of the contract, and receive his money at such times as
the county should be able to pay it from ordinary assessment of
taxes; or that, after waiting a reasonable time, he might rescind
the contract because of the disability of the countv to comply with
all its terms, and compel the county to reconvey the land.
In the case at bar, the City Railway, or either of its successors,

might have rescinded the contract embodied in the ordinance of
1879, and the company's acceptance thereof on the ground of the
city's disability to make the grant until 1909; but until such rescis-
sion the contract was binding on both partieB. The effect of the reo

would have been to restore the parties to the ordinance of
1862, and to relieve the companies of the heavier obligations of 1879.
It is true that the case cited differs from the one at bar in that the
court there was able to restore to the complainant his property,
title to which had passed to the county, whereas here the benefit
conferred upon the city by the investments of the railway com-
Jlany was of an indirect character, upon which it would have been
\mpossible for a court to place a pecuniary estimate. Hedges v.
Dixon Co., 14 Sup. Ct. 71, 72. But this difference does not affect the
bearing of Chapman v. County of Douglas upon our present in-
,quiry, which is whether all of the ordinance of 1879, except only the
extension beyond May 9, 1893, was existing and in force as a con-
tract when the new companies possession of the street railway.
For the reasons given, this inquiry must be answered in the affirma-
tive.
The case of State v. Town of Harrison, 46 N. J. Law, 79, is apt

to mislead, and needs explanation upon this point. It there ap-
peared that the city council of the town of Harrison had made by
ordinance a contract for 20 years with a water company for a water
supply, when, under the statute, there was power in the council to
mal{e only a 10-years contract; and it was held that the excess viti-
ated the whole proceeding, and that the void part could not be
severed from the good. At first blush, the case might seem to be
on all fours with the one at bar, but an examination of the exact.
question which was before the supreme court of New Jersey shows
it to have no application here. The proceeding was supervisory. It
was a writ of certiorari, brought to directly review the action of
the common council in making the contract. The contract was
wholly executory, and the question presented to tbe court was
whether at that stage it should say that what purported to be the
contract of the city for 20 years was a lawful contract for 10 years,
when, if the council really wished to make a contract for 10 years,
it could do so then, when everything was still in the future, and no
one had been led to change his position by the first ordinance. The
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.question which ames at the bar is in reference to a contract which
has been carried out by both parties :for more than one-half of its
term. Where contracts which contain a void stipulation have been
entered into in good faith through a mutual mistake of law as to
the power of the stipulating party, and have been partially or wholly
executed, they. are recognized as existing, and as binding the par-
ties, as far as the same are enforceable,. until rescission. Chapman
v. County of Douglas, 107 U. S. 348, 2 Sup. Ct. 62;· City of East St.
Louis v. EastSt. L. Gaslight & Coke Co., 98 TIL 415; City Council of
Montgomet:Yv. Montgomery Water Works Co., 79 Ala. 233; City
Council of Montgomery v. :Montgomery & W. Plank-Road Co., 31 Ala.
76; Water,Light & Power Co.v. Carlyle, 31 m. App. 325; Decatur
Gaslight·& :Coke Co. v. City of Decatur, 24 m. App. 544; Nebraska
City v. Gas Co.! 9 Neb. 339, 2 N. W. 870.
It is not claimed that there was a rescission of the contract of

1879 by either of the railway companies; on the contrary, each com·
pany insisted that it was in full force in all its parts. Assuming
that I am right in regaJ:'d to the invalidity of the extension of the
'grant beyond May 9, 1893,it must follow that there was 81 contract
in force, securing to the company rights in the streets until May
9, 1893, and no longer, whiCh lmposed on the new companies all the
obligations of the ordinances of 1879, 1887, and 1889. None of the
acts which we have examined went further than to affirm the bind·
ing character of the obligations upon the company under the ordi·
nances of 1879, 1887, and 1889. They were not inconsistent, there-
fore, with a gJ:'ant expiring May 9, 1893, and could not estop the city
from asserting its right to oust the Citizens' Street-Railway Com·
pany from its occupation of the streets after that date. The ques-
tion which was reserved for further argument must be answered,
as all the others have been, against the claims of the company. It
was my first impression, as it was my hope, because of the great
hardship of the case, that the point reserved would enable the de-
fendant company to escape the effect of my former rulings; but
further consideration has brought me to a different conclusion.
As I have said, this is a hard case for the railway company, but

the particular hardship·shoiIld not blind us to the very great im·
portance of a strict construction of all municipal gJ:'ants in .favor of
the public, and the great danger of departing from sound rules of
law to meet a special caSe. Of the $500,000 expended by the new
company, all but $20,000 was spent after the city, in the solemn
form of an ordinance, had declared its intention to insist on the
invalidity of the grant beyond May 9, 1893. In this expenditure,
therefore, the railway company acted in the confident belief that the
grant of 1879 was valid in spite of the claim of the. city. It has
seemed to me that the company was in error. My BJ:other SWAN
vigorously !dissents from my view. It is quite likely that he is
right, and that I am wrong, but, meeting the responsibility which
the law imposes on me,I must hold that the complainant in this
bill is entitled to the relief prayed for, except with reference to the
gJ:'ants now' owned and used by the Detroit Citizens' Street·Railway
Company, which were conveyed· to the Detroit City Railway Com-
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pany by the Congress & Baker Street Railway Company and the
Cass Avenue Street-Railway Company, and which will not expire
until 1907 and 1909, respectively. As to these, the prayer for reo
lief is denied. The prayer of the cross bill that the ordinance of
March 29, 1892, be declared null and void, and that the city be en-
joined from taking any action thereunder is denied, except as to the
two grants above excepted, and in respect to them the relief is
granted.
Let a decree be entered making findings as above, and enjoining

the Detroit Citizens' Street-Railway Company from occupying the
streets of Detroit with its railway tracks except on the lines of the
Congress & Baker Street Railway Company and the Cass Avenue
Street-Railway Company, and from running their cars thereon after
three months from the entry thereof, and enjoining the city of De-
troit from taking any action under the ordinance of March 29, 1892,
to with the operation of the Congress & Baker Street Rail-
way Company line or the Cass Avenue Street-Railway Company
line by the Detroit Citizens' Street-RaHway Company. The costs
will be taxed to the defendants. I have given three months to the
defendant railway company for a compliance with the decree, be-
cause, if the tracks are to be removed, that is not an unreasonable
time for the purpose. Moreover, it will afford some opportunity for
an adjustment of this controversy, which it is to be hoped will re-
sult either in a new grant to the defendant company, reasonable in
its terms, or the sale of the plant on an appraised value to any new
company who may operate the old lines. In expressing such a hope,
I assume that the municipal authorities will be influenced by con·
siderations of municipal honor, and will not, for the immediate pe-
cuniary benefit accruing to the city or the public, take unconscion-
able advantage of the position in which this decree puts the street-
railway company; and that it will be seen to be, as it certainly is,
for the ultimate benefit and reputation for integrity and fair dealing
of the city of Detroit that a compromise be made with the com-
pany, enabling it to secure an adequate return for the large cash
investments which it has made, in entire good faith.
In view of the division of the court, and the magnitude of the

interests involved, this case will, of course, be taken, as it ought to
be, to a reviewing court. It can be beard in the conrt of appeals
in May next, and an early decision had. Upon the company's giving
bond in the sum of $10,000, conditioned in the usual form, the de-
cree may be superseded, and the operation of the injunction will
be stayed pending the appeal.

SWAN, District Judge. For reasons given in my former dis-
senting opinion in this case, filed June 1, 1893, I dissent from the
reasoning and conclusions of the circuit judge in the foregoing opin-
ion.
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ALLEN v. DILLING-HAM:.
(Olrcult Court of Appeals, Fifth Circuit. January SO, 1894.)

No. 1B8.
NEGLIGENT KILLING-ACTION AGAINST RECEIVERS.

A receiver Is not a "proprietor, owner, charterer, or hirer," within
Rev. St. Tex. art 2899, giving a right of action for injurles resulting
in death caused by the negligence of the proprietor, owner, charterer,
or hirer of a railroad, etc., or by the negligence of their servants or agents.
Turner v.. Cross, 18 S. W. 578, 83 Tex. 218, followed.

Appeal from theOircuit OQurt of the United States for the East-
ern District of T.exws.
In Equity. Intervening petition of Evelyn Allen, individually,

and as next friend of Ella Allen, a minor, against Oharles Dilling-
ham, as receiver of the Houston & Texas Oentral Railway Company.
Respondent and upon demurrer the petition was ills-
mi2sed. The petitioner thereupon appealed.
This. is .an intervening petition in equlty against Charles Dillingham, as

receiver of the Houston &.Texas Central Railway Company, tiled in the
receivership clluse February 24, 1890, and was brought by the widow and
children of a deceased employe of the. receiver, for compensation. out of
the fund in the court's custody, to be received in the way of damages that
had accrued to them from.. injurles resulting in the death of the deceased.
The petition, as amended, in its stating part, in addition to appropriate aver-
ments that the death Of deceased was caused by negligence of the re'"
ceiver or his agents, without contributive negligence on the part of 14e
deceased,. contains these allegations: "In 1885 the Houston and .Texas
cen1;ral .Railroad was placed in the hands of a receiver on a bill brought
in the United States circuit court for the eastern district of Texas by the
Southern Development Company against the Houston and Texas Central
Railway· Company et als., asserting a lien upon the corpus of the property
by reason of· the diversion of current earnings from. the payment of cur-
rent ex-penses, and indebtedness of $300,000 or $400,000, and insolvency
of the. company, all of which was admitted by answer filed in the case.
The naIl).e of Benjamin C. Clark was presented by the parties as a proper
person 'to appoint as one receiver, .and the· court was asked to designate
another, R.nd ther,eupon designated Charles Dlllingham, both of whom, Clark
and Dillingham, were appointed receivers. Thereafter Nelson S. Easton and
James Rintoul, trustees under the first mortgage, and the Farmers' Loan
and 'trust Company, trustees on other mortgages bearing on said railroad
company's .property, filed independent bills for foreclosure in the same court,
lmd)a general demurrer to the bill of the Southern Development Company.
In June, 1886, the demurrer was heard before Mr. Circuit Justice Woods
and Circuit JUdge Pardee, and was sustained, and thereupon an order was
entered dismissing the bill of the Southern Development Company, and ap-
pointing Charles Dillingham and the ,trustees under the first mortgage,
Rintoul and Easton, receivers, in accordance with the prayer contained in
the bill for foreclosure above referred to. The foreclosure suits were put
at issue, came on for hearing in 1887, and decrees were rendered foreclosing
all the mortgages bearing upon the Houston and Texas Central Railway
property, except the first mortgage upon the 'Vaco Branch, and a sale was
ordered. At the sale. in the following y:ear, Mr. Frederick Olcott, repre-
senting a reorganization committee, purchased the main line and property
attached, which sales were thereafter duly confirmed. In April, 1889,· ex
propria, the court entered orders directing a turning over of the property
that had been sold, and looking to the termination of the receivership.
Immediate execution of these orders was opposed in the interest of large
floating debt creditors, whose interventions had not been disposed of, and


