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of this section, provided that if there be in a suit a controversy
which is wholly between citizens of different states, and which can
be fully determined as between them, the entire suit may be re-
moved into a circuit court of the United States. Hence, the
fourth clause is construed by us in perfect harmony with the third
clause. The difference being, in respect to diverse citizenship, that
in the third clause the controversy must be wholly between citizens
of different states, and one that can be fully determined, as between
them; and in the fourth clause the controversy must be between a
citizen of the state in which the suit is brought, and a citizen of
another state, but need not be wholly between them. Hence, the
purpose of this proviso to the fourth clause. The general result of
the act of 1887-88 has been to greatly diminish the jurisdiction of
the circui,t court, and it may be assumed' that such was the general
purpose of congress, in its enactment; but we cannot assume such
a purpose, and then, in the endeavor to carry it out, ignore the
obvious meaning of the language of the act itself. Although there
have been dissents by one or more of the circuit courts from the
conclusion arrived at by Judge Jackson in his able opinion in
Whelan v. Railroad Co., 35 Fed. 849, we think that opinion remains
unanswered, and his conclusion upon the question under considera·
tion has not been either overruled or modified by the supreme court.
See Id., 35 Fed. 849; Hall v. Agricultural Works, 48 Fed. 600; Rail·
road Co. v. Orton, 32 Fed. 470; Roraback v. Pennsylvania Co., 42 Fed.
420; Anderson v. Bowers, 43 Fed. 321. The motion to remand
must be overruled, and it is so ordered.

PEAKE v. CITY OF NEW ORLEANS.
(Circuit Court of Appeals, Fifth. Circuit. December 19, 1893.)

No. 16L
1. MUNICIPAL CORPORATIONS-DRAINAGE-CONSTRUCTION OF STATUTE.

In the Louisiana statute transferring all drainage property in New Or·
leans from the drainage commissioners to the city itself, the provision
of section 9 that "all property, not money, so received, shall be held in
trust for the payment of said Mississippi and Mexican Gulf Ship Canal
Company, and ultimately for the benefit of New Orleans, should the same
not be required for the work of drainage," means that the property is to I
be held for drainage purposes as long as it is required therefor; and in
the mean time it cannot be subjected to the canal company's debts. 56
Fed. 376, a:ffirmed.

2. SAME.
The concluding words, "work of drainage," as used in section 9, are :pot

restricted to the property required tor the work of drainage under the
system of drainage contemplated by that act, so as to leave all property
not in accordance With that system to be held in trust for payment of
the debts of the canal company.

A.ppeal from the Circuit Court of the United States for the East·
ern District of Louisiana.
This was a bill in equity filed by the city of New Orleans against

J-: W. Gurley, receiver of the drainage fund of the city, to compel
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& recouveyance to it of square No. :467,' and the drainage machine
situated.! thereon. The receiver ,had been appointed by the circuit
court: of .the ,United' States for the .eastern district of Louisiana in
the snit of James W. Peake, a cooditor of the drainage fund, against
the city of New Orleans. There was a decree reqlli.ring the re-
ceiver, to make the coliveyance'prayed, (56 Fed. 376;) and he having
refused to take an appeal, although requesrted'by said Peake to do
80,. the latter himself took an appeal ro this court.
Charles Louque and ltichard DeGray, for appellant.
E. A. O'Sullivan and Henry R:enshaw, for appellee.
Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,

District Judge.

LOOKE, District Judge. By the act of March 18, 1858, of
the state of Louisiana, ,enacted for the purposes of draining and
reclaiming swamp laIlds in the parishes of Orleans and Jefferson,
there were orga;nized three boards of commissioners,-one for
each drainage district,-whowere invested with all the rights
and powers necessary to drain their several districts, by entering
upon lands, and erecting engines and machinery, and digging
canals and drains, and making embankments and levees; and
by making plans and advertisements, and making proof before
one of ,the district courts, tkey were authorized to levy assess-
ments upon the land'sodrainM. In 1859 a supplementary act
authorized the board of commissioners to issue 30-year bonds, and
use the proceeds for carrying on the work of drainage, and provided
for their payment; and on March 1, 1861, another act provided for
the collection of the assessments for the payment of the interest on
such bonds and the principal as they matured. While these acts
were inforc,e, and conljljituteA the entire law regarding the drainage
of New Orleans and the surrounding country, the pres,ident of the
board of commissioners for the second drainage district purchased,
with money collected as drainage taxes and held as drainage funds,
a certain lot of land, known as "Square No. 467," and erected there·
on, at the cost of $57,671.38, pajd' out of money of such fund, a
drainage machine, since known as the "Dublin Draining Machine,"
which has since that time been continuously operated for the drain-

, age of a large part of the property situated in that part of New
Orleans. Subsequent to the purchase of this land and the erection
of this draining machine, the drainage of New Orleans was pro-
vided for by an act of the legisllvture of February 14, 1871, au-

and empowering the Miississippi & Mexican Gulf Ship
Canal Company to enter upon the of such a system of
drainage by canals, embankments, levees, pumps, and drainage mao
chines, as was specified in the act, and should be further designated
by the board of administrators of the city of New Orleans. This
.city was also made the successor of the boards of drainage com-
missioners provided for by the acts of 1858, and it was provided
that said boards should transfer t()lts board of administration all
money, assesSments,' claims. of drainage, real estate, bookS, plans,
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and other property, that they held as such, andlt was further pro-
vided:
"That all money or moneys received by the said board of administrators

from the said commissioners of the drainage districts, either from the sale of
property received from said commissions, from the collection of claims for
drainage now due, from the collection of drainage assessments, and from any
of the sources of revenue contemplated by the provisions of this section of
this act, be placed to the credit of the Mississippi and Mexican Gulf Ship
Canal Company, and held as a fund to be applied only to the drainage of
New Orleans and Carrollton, in accordance with the provisions of this act;
and that all property, not money, so received, shall be held in trust for the
payment of said Mississippi and Mexican Gulf Ship Canal Company, and ulti-
mately for the benefit of New Orleans, should the same not be required for
the work of drainage."

Subsequently, by Act No. 16 of February 24, 1876, the city of
New Orleans assumed exclusive control of all drainage works in
the drainage districts. There being outstanding at that time a
large number of drainage warrants, a portion of which were owned
by the appellant herein, he brought suit against that city as trustee
holding the property of the drainage funds for the payments of such
debts. A judgment being obtained in his favor, a receiver was ap-
pointed, to whom was conveyed, by the mayor of New Orleans, a
large number of lots of land, the property of that fund, among which
was the square in question,-No. 467,-upon which had been erected
the Dublin draining machine, (see 2 C. C. A.626, 52 Fed. 74; 38 Fed.
779,) whereupon the city of New Orleans filed its bill of complaint,
alleging that said square of land was public property, and had been
dedicated to the public use, and was inalienable, and praying that
the deed therefor be erased and canceled, and declared null and
void. Upon a hearing in the court below the prayer of the bill was
granted, and it was ordered that the receiver reconvey to the city
of New Orleans, as public property, said square of land. From that
judgment an appeal has been taken.
This square of land came to the city through the effect of Act No.

30 of 1871. It was purchased with public money collected for a
public purpose, and if it could in any way be treated as held in
trust, or liable to be disposed of for any other purpose, it must be
by the provisions of that act. Appellant claims that a portion of
the ninth section of said act, wherein it provides "that all property,
pot money, so received, shall be held in trust for the payment of said
Mississippi and Mexican Gulf Ship Canal Company, and ultimately
for the benefit of New Orleans, should the same not be required for
the work of drainage," devotes all such property to such trust, and
that the final clause, "should the same not be required for thli work
of drainage," only modifies that immediately preceding, "an"d ulti-
mately for the benefit of New Orleans." We cannot accept this
view of the case. Not only does the form of the expression, but
the history, object, and intent of the legislation, appear to prohibit
such const·ruction. The entire drainage scheme was for the bene-
fit of New Orleans, through the use of money and property that was
applied to it, and the suggestion or declaration that the payments
for the labor and services of the canal company would ultimately
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prodnce· and such bene4t would seem reasonable; but
to place such a construction upon the language as would declare
that that which was not required for the work of drainage ,should
ultimately for the benefit of more than that which
was so prodllces an absurdity. This final clause is a limit-
ing and restrictive one, and must limit either the property which
is to be held in trust, or that which shall ultimately be for the
benefit of NeW Orleans. There is every reason why such restriction
should be placed upon the class of property so held in trust, but no
reason why all of such payments might not result ultimately to the
benefit of New Orleans. Such const1'11ction as is claimed by the
appellant would undo all the benefits which had resulted from the
system. If the property which was required for the work of drain-
age was to be held in trust for the payment of the debts of the cor-
poration, it would be placing the city at the mercy of the creditors
of the company, in a manner which we cannot consider the legis-
lature intended. 'This, is a limita:tion,-a negative and modifying
clause used finally,-and we can bilt believe it was intended to limit
the property which was to be held in trust, and the paragraph was
to be construed as a parenthesis inclosed by commas, which might
be replaced by curved lines, and read, "All property, not money, so
received, shall be held in trust for the payment of said Mississippi
and Mexican Gulf Ship Canal Company (and ultimately for the
benefit of New Orleans) should the same not be required for the
work of drainage." ,
It is also contended by appellant that the "work of drainage"

mentioned in said ninth section should be held only to apply to
those works and appliances which were contemplated by the act of
1871, 'and that all the property and appliances not in accordance
with that system of drainage should be held in trust for the payment
of such debts of the Mississippi & Mexican Gulf Ship Canal Com-
pany as might be incurred. It is true that large of war·
rants were issued and debts incurred, but we cannot appreciate the
force of the argument that while the works erected by the said com-
pany after its entering upon its contract were protected from any
lien or the effect of any trust, if they were required for drainage pur-
poses, yet the p'roperty which had been purchased and rendered
valuable, and was used for the work of drainage, prior to its connec-
tion with the drainage system, and was still so required, was sub-
ject to such lien, nor can we accept such construction of the act.
The evidence shows conclusively that this square is especially re-
quired for the work of drainage; that for nearly 25 years the value
of a l¥ge portion of the city has depended upon it; that "without it
considerable of the property back of St. Charles Avenue would not
be habitable." Several witnesses testify in most posdtive language of
the disastrous results which would follow the suspension of its work.
We consider that this 'Yas no portion of the property which was de-
clared to be held in trust for the payment of the canal company, and
hence is, as claimed, dedicated to public uses, and inalienable; and
the judgment below is affirmed, with costs, and it is so ordered.
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TOWLE v. AMERICAN BLDG., LOAN & INV. SOC.
(Circuit Court, N. D. Illinois. February 6, 1894.)

1. EQUITY
Courts of equity have jurisdiction to appoint receivers to administer

the assets of insolvent corporations.
2. BUILDING AND LOAN ASSOCIATION-RECEIVER-RIGHTS OF SHAREHOLDER.

A. shareholder in a building and loan association, whose officers have
so mismanaged its affairs that its assets amount to less than two-thirds
of the capital paid in, is entitled to have the corporate assets placed in
the hands of a receiver.

8. JURISDICTION-AMOUNT IN CONTROVERSy-CORPORATIONS.
In a suit by a shareholder for the appointment of a receiver of a corpo-

ration the amount in controversy Is the value of the entire corporate
assets.

.. SAME-DIVERSE CITIZENSillP-COLLUSION-CORPORATIONS.
A. suit by a stockholder for the appointment of a receiver for the corpo-

ration will not be dismissed on the ground that the parties to the suit
have been collusively arranged for the purpose of creating a case cogniza-
ble in the federal courts, where it appears that the assets of the corpora-
tion are in different states, and that its shareholders reside in different
states, since in such case it is desirable to have all the corporate affairs
wound Up! under a homogeneous management.

In Equity. Suit by Marcus M. Towle against the American
Building, Loan & Investment Society. A receiver having been
appointed by the court, a petition has been filed by a receiver aft-
erwards appointed by a state court, asking that this court's receiver
be required to surrender to him the assets of the corporation. De-
nied.
Jesse A. Baldwin, for complainant.
Collins, Goodrich, Darrow & Vincent, for defendant.
Moran, Kraus, Mayer & Stein, for former receiver.
C. H. Aldrich, for present receiver.

GROSSCUP, District Judge. The original bill in this case dis-
closes that the American Building, Loan & Investment Society
was a corporation organized under the building and homestead acts
of lllinois, with a capital stock of $50,000,000, divided into 500,000
shares of $100 each, of which 70,000 shares had already been issued
to upwardS of 7,000 shareholders; that upwards of $800,000 had
been paid into the treasury of the society by the shareholders, of
which $54,000 was deposited with the state officials of Massachu-
setts, and the balance has been loaned out on real-estate securities
throughout the United States, about $300,000 of these loans being
made on real estate in lllinois, and the remainder in Minnesota,
Indiana, Ohio, Massachusetts, and other states; that for some rea-
son the value of its assets is not to exceed $600,000, and its Habil-
itites to the stockholders amount to about $900,000; that more
than 1,700 stockholders have already demanded the withdrawal
value of their shares, amounting to nearly $200,000; and that at-
tachment suits against the assets of the company have been be-
gun in Indiana, and others are threatened in New Hampshire,
Ohio, Kentucky, and Indiana. The bill is brought by a share-


