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terms of the instrument, and by force of the act of December 24,
1851, (article 3961, Rev. St.,) which provides:

“That all patents which have heretofore been issued by the authorities of
the republic, or the state of Texas, in the names of persons deceased at
the time of issuing such patents, and all patents for lands which may be
issued hereafter by the authority of the state of Texas and in the names
of persons deceased at the time of which such patents may be issued, shall
be to all intents and purposes as valid and effectual to convey and secure
to the heirs, or assignee as the case may be, of such deceased persons,
the land so patented or which may be so patented, as if such deceased per-
son had been in being at the time such patent bears date.”

This statute is well known as being intended to prevent a
patent for land from being void on account of being made to a
grantee dead at the time of the grant, and to place the title in
his heirs at law, whoever they may be, or in his assignee in case
the grantee named has made an assignment of the land before
his death. . The plaintiff in error, as has already been shown, is
not an heir at law of Gustave Bunsen; no serious contention can
be made that she is the assignee of Gustave Bunsen; in short, her
relation to the patent actually issued “to Gustave Bunsen, his heirs
or assigns” is the same as, and no better than, if the patent had
named Carl, George, and Charlotte Bunsen as the grantees. '

The judgment of the circuit court was correct, and it is affirmed.

UNITED STATES v. FLETCHER.!
(Circuit Court of Appeals, Fourth Circuit. February 7, 1894.)
No. 57. '

APPEAL—WRIT OF ERROR—REVIEW-—CLAIMS AGAINST THE UNITED STATES.

A petition filed in the circuit court under the act of March 3, 1887,
by a clerk of court, to recover fees, is properly regarded as an action at
law when debt or assumpsit would lie on the facts stated therein; and the
judgment can only be reviewed by writ of error, and not by appeal.

Appeal from the Circuit Court of the United States for the West-
ern District of Virginia.

Petition by A. K. Fletcher agalnst the United States to recover
certain fees for services rendered as clerk of the United States
district and circuit courts. Judgment was rendered for plain-
tiff, and an appeal allowed on petition of the United States.

A. J. Montague, U. 8. Atty., for appellant.
0. B. Roller, for the United States.

Before GOFF, Circuit Judge, and SEYMOUR and SIMONTON,
District Judges.

GOFF, Circuit Judge. The plaintiff below filed his petition un-
der the act of congress approved March 3, 1887, (24 Stat. 505,)
against the United States, to recover certain sums claimed to be
due him as fees for the performance of services rendered as clerk

'Rehearing denied February 16, 1894,
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of the United States district and circuit courts. The petition was
filed in the United States circuit court for the western district of
Virginia, at Harrisonburg, on the 20th day of August, 1891, the
plaintiff claiming that the snm of $1,399.73 was so due him by the
United States. The district attorney appeared and conducted the
defense, The case was finally heard by the court on the 8th day
of March, 1893, when judgment was rendered for the plaintiff for
the sum: of $1, 173 53, with interest thereon from that date at the
rate: of 4 per cent. per annum, and costs. The United States, act-
ing by the district attorney, on the 18th day of August, 1893, pre-
scnied a petition for an appeal from said judgment, together with
an asmgnment of errors, and an appeal was allowed to this court.

It is claimed by the appellee that an appeal did not, under the
law and the rules of court, lie to this court from sald decision;
that the proceeding in the court below was not a suit in equity,
buv an action at law, and, as no bill of exceptions was taken at
the time judgment was rendered, and no writ of error ever applied
for and obtained, that the Judgment must be affirmed:

The mode of procedure, under the act mentioned, in the district
and circuit courts of the United States, has not been uniform.
‘In some:-instances the suits have been conducted as actions at
law,  and -in others: as petitions in equity. They were doubtless
regnlated by the rules of the courts, respectively, in which they
were determined, the act referred to giving the courts the power
to make and mod1fy rules special to such cases, In the court in
which this case was tried, no special rules under said statute had
been adopted, and the general laws and rules thereunder applied
to all actions instituted therein.

The congress certainly intended that suits at law, in equity, and
in admiralty might be brought under this act. The provisions that
the plaintiff shall file a petitlon and that the case shall be tried
by the court without a jury, do not of themselves, as is claimed,
make:all proceedings under said legislation suits in equity, and do
not regulate the manner of proceeding after suits shall have been
instituted, which is to be determined by the well-established rules
of practlce and the laws applicable to the cases so provided for.
That the distinctions ex1stmg, when the act was passed, between
suity at law, in equity, and'in admiralty, were preserved, is plain,
and that the proceedings undér it were to be regulated by then
existing laws and rules, so far as the same were applicable to such
suits at law, in equity, and'in admiralty, unless modified by rules
adopted under the authomty of said act, is, we think, equally clear,
The writ of error is provided for in order to corx-ect errors in the
trial court in actions at law, and an appeal is allowed in equity and
admiralty cases, it bemg espemallv provided in said act that such
proceedings shall be as is usual in like causes.

This case was, properly, we think, regarded by the trial Judge
48 an action at law. Debt or. assumpsut could have been main-
tained on the facts recited in the petition. It cannot be held that
equity, under the general and usual rules and grounds of ]umsdlc
tion, could entertain such a suit, and we do not find that the juris-
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diction is specially given in said act. The action contemplated by
the third section of the act would be on the equity side of the
court; but the facts and circumstances, the property claimed or
proceeded against, as set forth in the petition filed in the cases
elsewhere provided for by said legislation, would determine the
character of the litigation and its place upon the dockets of the
court.

It does not appear that the defendant excepted, at the time,
to either the rulings, findings, or judgment of the court, or that
a bill of exceptions was presented, signed, and made part of the
record, as required by law and the rules made thereunder. As
the case was properly on the law side-of the court, and as it is now
too late to remedy said omissions, it follows that this court cannot
grant the relief prayed for, even if error has been committed, as
to which, under the circumstances, no opinion is expressed. The
order purporting to grant an appeal was improvidently awarded.

For('i the reasons given, the judgment of the court below is af-
firmed.

ASHLEY v. BOARD OF SUPERVISORS OF PRESQUE ISLE COUNTY.
(Circuit Court of Appeals, Sixth Circuit. December 9, 1893.)

No. 116.
1. CounTieEs—BoONDS.

Certain bonds were regularly issued by the board of supervisors Novem-
ber 1, 1871, and the proceeds applied to the erection of county buildings.
The organization of the county had been authorized March 31, 1871, at
“which time it contained but one township, but & second township was
created July 29, 1871, by the board of supervisors of the county to which
it had been attached as an unorganized county. The supreme court having
ruled (People v. Maynard, 15 Mich. 463) that there could be no valid organ-
ization of a county containing but one township, an act was passed (April
9, 1875) under which the county, in form at least, was newly organized.
‘Held, that the act March 31, 1871, was provisional, and not void upon its
face; that it would be presumed that the organization of the county was
subsequent to the organization of the second township; that the question
of the legal existence of the county could not now be raised, in a private
litigation; that the act of April 9, 1875, could not operate to divest rights
which had been acquired while the county was exercising the power it
had assumed; and that, therefore, in view of all the circumstances, the
bonds issued in 1871 were valid.

2. SAME—REFUNDING BoNDS—NOTICE TO PURCHASER.

Refunding bonds, payable to bearer, recited that they were issued by
the board of supervisors in conformity with the provision of an act
authorizing the county to issue such bonds and provide for the retirement
of outstanding bonds. Held, that the purchaser was not bound, in the
face of the recitals borne by the bonds, to investigate the nature of the
refunded indebtedness. ‘

8. SaAME—BoNDs NEGOTIABLE IN FORM,

Statutory authority to issue and market bonds, which are to run for a
long period of time and bear interest, keld to authorize, by implication,
bonds negotiable in form.

4. Circurr COURT OF APPEALS—JURISDICTION—PRACTICE.

The circuit eourt of appeals will, upon writ of error, remand a case,
with directions that it be dismissed, when it appears that such case
has been brought within the jurisdiction by means of collusion; but to



