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clearly intended for application prospectively, and as ‘not intended
to apply to cases in which decrees had been rendered prior to the
act specifically providing for the place of sale, and the time and
place for advertisement.

It is further objected to the confirmation that the sale was made
of all the property subject to intervener’s lien as an entirety and
not in parcels, in relation to which it is averred that either parcel
was of sufficient value to pay intervener’s lien. . The answer to this
objection is twofold: First, the decree so directed, and neither
party complained until afterwards; second, there is no offer now
by any one to pay a higher price for any parcel, or for the whole,
than the sale realized, in case the bidding shall be reopened. It is
true there are averments as to the cost of parcels and of the whole,
which tend to show that the property realized an inferior price,
compared with its cost, but these averments fall short of showing
that on another sale a better price would be realized. The present
hard times, and the depreciation attending all property of the kind
in question, may possibly account for the situation; and the case
seems to be somewhat like Mining Co. v. Mason, supra. The de-
cree is a sufficieut answer, however, to the objection that the sale
was not made in parcels. Hammock v. Trust Co., 105 U. 8. 77-86;
Central Trust Co. v. Wabash, etc., Ry. Co., 30 Fed. 332.

Another objection to the confirmation is that other liens bear
upon the same property, of equal rank, and that the property ought
to be resold, and for the benefit of all lienholders. The record of
the cases discloses that there are other and large liens on the prop-
erty, of equal and perhaps prior rank to the intervener’s lien. This
in part accounts for the price brought at the sale, ag the purchaser
as well as other bidders knew that the property offered was incum-
bered. But such fact is no reason why the sale, as made, should
not be confirmed; the other lienholders not complaining, and other-
wise being able to take care of themselves.

On the whole, we see no reason why the sale should not be con-
firmed, and an order to that effect will be entered. As the sale
should be confirmed, the complainants in the dependent and sup-
plemental bill and in amended supplemental bill ought not to have
the injunction pendente asked for.

McCORMICK, Circuit Judge, concurs.

MERRILL v. FLORIDA LAND & IMP. CO.
(Circuit Court of Appeals, Fifth Circuit. December 12, 1893.)
No. 189.

1, BALE—FRAUDULENT REPRESENTATIONS—BANK STock.
An intending purchaser of bank stock is entitled to rely upon a state
ment of its president as to the bank’s condition, without inquiring further.
2. SAME—RESCISSION AS AGAINST A BANK—RIGHTS OF CREDITORS.
The receipt by a bank of the proceeds of a fraudulent sale of stock be-
longing to it, and the subsequent appointment of a receiver, give its
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creditors no'such right in the proceeds as will prevent the, purchaser from
'rescinding the sale and requiring restitution. 652 Fed. 77, 2 O. C. A. 629,
210, 8 App. 434, reaffirmed. -

Appeal from the Circuit Court of the United States for the North-
ern:District of Florida.

In Equity. This is a suit by the Florida Land & Improvement
Company against T. B. Merrill, as receiver of the First National
Bank of Palatka, Fla, the Florida Land & Lumber Company,
the Manbhattan Trust Company, and William: J. ‘Winegar for the
rescission' of an alleged fraudulent sale of bank stock. The bill
was originally dismissed on' demurrer by the court below, but, on
an appeal to this court, the decree was reversed. 2 C. C. A. 629,
52 Fed. 77. The case was.then heard on the merits, and a decree
entered: granting the relief prayed, from which the defendant
Merrill'appeals. The decree is now affirmed.

J.'W. 8tripling, for appellant.
H Bidbee, for appellee.

Before PARDEE and McCORMICK, Circuit J udges, and LOCKE,
Dlstnct J udge.

PARDEE Circuit Judge. 'This cause was before this court at
the former term on appeal from a decree sustaining a demurrer to
the bill of complaint and dismissing the bill, and it was then held
that the matters averred in the bill, taken as truly stated, entitled
the complainant to relief. 2 U. 8. App 434, 2 C. C. A, 629 52 Fed.
77. The cause, when returned to the cu'cult court, was put at
. issue on. Wha.t purports to be the joint and several answer of T. B.
Merrill, receiver, W. J. Winegar, and the Florida Land & Lum-

ber Oompany It will be noticed, with regard to this answer,
that the Florida Land & Lumber Company did not sign the
answer, nor was its seal attached thereto, or ocath made to it by
any of its officers, and that, while this answer purports to be the
joint and several answer of all the defendants, it is doubtful wheth-
er it should be, considered other than the answer of T. B. Merrill,
receiver.  The Manhattan Trust Company filed its former answer,
but, under the developments of the case, this trust company be
came, practically, an unnecessary party.

On filing the mandate of this court remanding the case to the
court below for further proceedings, an injunction against T. B.
Merrill, as receiver, enjoining him from disposing in any manner of
the bonds of the Florida Land & Lumber Company in his posses-
sion, was reinstated, and he was thereby prevented from making
any sale of the bonds, but, in the order of injunction referred to,
it was prowded that if, at any time, he should deposit a sufficient
sum of money in the registry of the court to cover any decree which
might be rendered in-favor of the complainant, then such in-
junction ' ghould be dissolved. In accordance with this provision,
by agreement of the partles, the receiver, desiring to make sale
of the bands, deposited in the registry of the court the sum of $15,
260, and thereupon the order was entered, by agreement of the
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parties, dismissing the Florida Land & Lumber Company from the
case, and providing that any decree for the complainant should be
satisfied out of the moneys so deposited. The cause being fully
at issue by replication to the alleged answer, testimony was taken,
and the cause submitted to the court for final hearing. From a
decree giving the complainant all the relief prayed in his bill, Mer-
rill, receiver, has taken this appeal. The errors assigned are as
follows:

“First. That the court erred in rendering a decree in favor of the com-
plainant, and against said defendant.

“Second. That the court erred in refusing to render a decree in favor
of the defendant, and dismissing the complainant’s bill.

“Third. That the court erred in decreeing that the complainant has a
vendor’s lien on all of the lands described in the bill of complaint for the
balance of purchase money, viz. $11,500, together with interest at 8 per
cent, per annum from the 29th day of December, 1890.

“Fourth. That the court erred in decreeing that the complainant be paid
the sum of $13,743.78 out of the moneys deposited in the registry of the
court by the defendant Merrill.

“Fifth. That the court erred in decreeing that the complainant be relieved
from any and all liability for assessment made, or to be made, on one hun-
dred shares of stock, and that the said Merrill, as receiver as aforesaid,
and his successors, be enjoined from collecting or enforcing from the com-
plainant any assessment made or to be made on said@ one hundred shares
of stock.”

The learned counsel for appellant, in presenting his case, re-
solves these errors into two general questions stated by him, as
follows:

“First. That the court erred in decreeing a rescission of the contract
relating to the bank stock and lien upon the lands, and in requiring the
payment of the $11,500 and interest out of the funds deposited by the ap-
pellant in the registry of the court.

“Second. That the court erred in enjoining the collection of the assess-
ment against the appellee on the shares of stock held by it, and in not
denying the relief prayed, and dismissing the bill.”

The evidence adduced on the trial in the court below, and brought
up in the record, fully sustains the allegations of the bill. In re-
gard to the matter of the ownership of the shares of bank stock
which were transferred to the complainant, and made a part of the
consideration given for the large property rights acquired from
the complainant, the showing is not as clear as in other matters,
but that we consider as the fault of the appellant, and resolve the
matter accordingly. From the answer it appears that 60 shares of the
said stock belonged to the bank, leaving it in doubt as to who was
the owner of the remaining 40 shares. The testimony of Winegar,
president of the bank, shows that the remaining 40 shares belonged,
prior to the transaction, 30 to him and 10 to a Mr. Mersereau, but
were acquired by the bank to complete the transaction with the
complainant, credit being given on the books of the bank to pay
for the same. As to the fraudulent representations alleged. the
evidence is clear and conclusive. 'While it was true that the bank,
on January 6, 1891, had a paid-up capital of $150,000, and had
deposits to the amount of $250,000, and, further, had paid the
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previous dividends as alleged, it was not true that the bank had
a surplus, of $23,600, or any actual surplus. The fact was that,
on paper, the bank had an excess of assets over liabilities of be-
tween  thirteen and fourteen thousand dollars, but really, while
the bank was not ingolvent, by reason of bad investments its capital
stock was largely impaired. The evidence further shows that the
representations complained of were made by the president of the
bank, who was, or ought to have been, in full possession of all the
facts in the case. The learned counsel for the appellant con-

tends that the appellee had no right to rely upon the representa-

tions of the president of the bank, but should have. instituted an

.inquiry in other directions, and that the representations with re-

gard toi the assets of the bank should have been inquired into

through other sources, and that the appellee should have informed

-himself as to who were the debtors of the bank, how the moneys of

-the bank were invested, etc.

In this view we cannot concur, The information with regard "
to the business of the bank was peculiarly within the control and
knowledge of the president, and for information as to its condi-
tion the appellee was not required to look further. In giving our
former decision we said:

“On the facts as stated, all admitted by the demurrer, the appellant has
been defrauded of a property right, and is entitled to relief, unless, in
the mean time, the rights of innocent third parties have intervened. The
learned. judge presiding in the circuit court gave no reasons in writing for
his decision, and we are left to infer what they may have been. It is
suggested in the briefs that the court held that, by the declaration of in-
solvency of the bank and the appointment of a receiver, the rights of inno-
cent third parties, to wit, creditors of the bank, have intervened, and that,
as the recelver represents the creditors of the bank as well as the bank,
although it did not appear that there were any creditors of the bank who
had given credit to it on the faith of the bonds issued on the lands in con-
troversy, yet the court would infer, from the fact that the receiver had
been appointed, that there were creditors of the bank who were prior in
equity to the appellant. As it is admitted that the bank stock, when fraud-
ulently sold and delivered to the appellant, was the property of the bank,
and that the proceeds of the fraudulent sale were at once turned over
to the bank, and are now held by the receiver as the property of the
bank, we do not understand how it can be that any creditor of the bank
can have such an interest as would prevent restitution. The receiver, rep-
resenting creditors, has only the rights of property possessed by the bank.
It does not appear, nor is it to be inferred, that the receiver or the cred-
itors of the bank have parted with anything of value upon the faith of the
bonds fraudulently held by the bank; and to allow the receiver, on the
theory that there may be some bona fide creditor of the bank, to retain
the proceeds of the fraudulent sale would be to give the creditors of the
bank the fruits of a gross fraud, which, by taking and holding, would make
them partigeps criminis. 1 Story, Eq. Jur. 193a; Kerr, Fraud & M. 233.
Counsel for appellees contends in this court ‘that the capital stock of an
incorporated company is a fund set apart for the payment of its debts;’ citing
Sanger v. Upton, 81 U. 8. 56. And he says, further: ‘Under this principle
the interests .of the insolvent bank and its stockholders are secondary and
contingent, They have no interest until the last obligation of the bank to
its creditors shall have been fully discharged. After the payment of all
debts they are entitled to the residuum. The creditors are interested par-
ties, and, under the circumstances, the bill should allege that they had notice
of the alleged fraud, and that the credit was not extended upon the faith
of the bonds In question, nor upon the faith of appellant being a stock-
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holder. Fraudulent misrepresentations of the officers of a bank, made to
stockholders at the time of purchase, constxtute no defense affer its in
solvency, and the appointment of a receiver.’ Citing Benj. Sales, par 709;
Kerr, Frand & M. pp. 48, 49; Ogilvie v. Insurance Co., 22 How. 380; Upton
v. Tribilcock, 91 U. 8. 45; Farrar v. Walker, 3 Dill. 506, Fed. Cas. No. 4,679,
and note; Upton v. Englehart, 3 Dill. 496, Fed. Cas. No. 16,800; Duffield
v. Iron Works, (Mich.) 31 N. W. 310; Moore v. Jones, 3 Woods, 53, Fed: Cas.
No. 9,769. In our opinion, these arguments and authorities do not apply
in this case. This is not a case of subscription to the capital stock of an
incorporated company; nor a case of transfer of stock by an ordinary stock-
holder, but it is a case where the bank, as an actor, made a fraudulent
sale of its own stock, and now, by its receiver, holds the proceeds thus ac-
quired. In other words, the receiver of the bank holds property that does
not belong to the bank, to which neither he as receiver nor the creditors of
the bank are entitled in equity and good conscience. * * * Considering,
however, as we do, that the bill charges, and the demurrer admits, that
the bank was the real vendor of the stock, we think that, in equity, the
appellant is entitled to have a complete rescission of the fraudulent trans-
action complained of.”

As counsel for appellant gives us no new authority nor well-
grounded argument to the contrary, we still adhere to these views,
and, as they control the case, it follows that the decree appealed
from must be affirmed with costs and it is so ordered.

READ v. DINGESS et al.
(Circuit Court of Appeals, Fourth Circuit. February 7, 1894.)
No. 53.

1. EQuity JURISDICTION—REMEDY AT LAW—FORFEITURE OF LANDS.
Lands were forfeited through failure to enter same for taxation. Const.
W. Va. art. 13, § 6. ‘Held, that a deed from the state would not be set
aside upon the ground that the complainant had been deprived of his
property without ‘“‘due process of law,” because the forfeiture is in that
event a nullity, and complainant has an adequate remedy at law.

2. TaxAaT10N—FORFEITURE—REDEMPTION.

The privileges given to former owners of forfeited lands by the West
Virginia statute of February 21, 1887, and prior acts of like character, can-
not, by any rule of construction, be enlarged into an absolute right of
redemption, but, on the contrary, are mere matters of grace on the part
of the state, and are confined by the terms of the act to (1) a right to
obtain from the state the excess of purchase money, in case the lands have
been sold by it; and (2) the right to intervene by petition at any time pend-
ing proceedings for sale, and redeem by paying all taxes and costs.
Hence, after the sale is complete, the former owner has no interest what-
ever therein. McClure v. Maitland, 24 W. Va. 576, followed.

8. BAME—EQUITY JURISDICTION.

Even if the school commissioner of the state sells forfeited lands as
“waste lands,” when he has no right to do so, the former owner has no
rights therein which he can enforce in a court of equity; for the sale is
either void, in which case there is an adequate legal remedy, or it is
merely irregular, in which case relief must be had in the state court in
which the proceedings for sale were had.

4. Equity—LaAcHES.
A court of equity will not be disposed to exercise any merely dlscre-
tionary powers in order to relieve from statutory forfeiture lands which
for 30 years have paid no taxes, and have not been reported for taxation



