NORTHERN PAC. R. CO. v. SMITH. 993

ant before the plaintiff had any interest in the affairs of the cor-
poration. Irrespective of the question whether the facts alleged
constitute a cause of action in favor of the plaintiff of any sort, at
best they show that he is entitled to a certain share of a trust fund,
which is to be realized and distributed by a trustee. The assets
of a dissolved corporation constitute a trust fund belonging to the
shareholders, subject to the rights of its creditors; and a court of
equity, which never allows a trust to fail for want of a trustee, will
lay hold of this fund, wherever it may be found, and apply it to the
purposes of the trust. The authority of the state court to grant a
warrant of attachment is found in section 635 of the Code of Civil
Procedure, and by that section is limited to actions brought “to re-
cover a. sum of money only.” It has repeatedly been decided by
the state courts in construction of that section, and has also been
decided by the highest court of the state, in the only case in which
the question seems to have been before it, that an attachment is not
authorized in an action of an equitable nature. Thorington v.
Merrick, 101 N. Y. 5, 3 N. E. 794; Ketchum v. Ketchum, 1 Abb. Pr.
(N. 8) 157, 46 Barb. 43; Ebner v. Bradford, 3 Abb. Pr. (N. 8.) 248;
Williams v. Freeman, 12 Civ. Proc. R. 335. The order vacating the
attachment was a proper one, and there i8 no merit in the assign-
ments of error. The order is affirmed.

NORTHERN PAC. R. CO. v. SMITH.
(Circuit Court of Appeals, Ninth Circuit. January 15, 1894)
No. 105.

1. MASTER AND SERVANT—FELLOW SERVANTS ON RarLrOAD.
A laborer on a work train is a fellow servant with the conductor and
engineer of a freight train of the same company.

2. SamE.
The engineer and conductor of a work train are fellow servants with
8, laborer thereon, where it is in charge of a road master, who directs its
movements, and has control of all persons employed upon it.

In Error to the Circuit Court of the United States for the East-
ern Division of the District of Washington.

At Law. Action by Charles Smith against the Northern Pa-
cific Railroad Company to recover damages for personal injuries.
Verdict and judgment for plaintiff. Defendant brings error. Re
versed.

Ashton & Chapman and McBride & Allen, for plaintiff in error.
Henry J. Snively and Ralph Kaufman, for defendant in error.

Before McKENNA and GILBERT, Circuit Judges, and HAW-
LEY, District Judge.

HAWLEY, District Judge. This action was brought by the de-
fendant in error (hereinafter called the plaintiff) against the plain-
tiff in error (hereinafter called the defendant) to recover damages
for injuries received on the 23d day of October, 1890, in a collision
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between a freight and a working train belonging to defendant.
Plaintiff was a laborer employed, with other persons, in cleaning up
wrecks and making general improvements and repairs on defend-
ant’s railroad, under the control and management of a road master.
At a point near Weston, a station in the Cascade mountains, the
workmen were told by the road master to get on the work train, to
be transferred a short distance,.to a point where they were to be
put at work. The workmen got onto the train, which consisted of
three flat cars and an engine. . There was a conductor of this train,
but theé road master directed its movements. Before leaving with
the train, the road master sent a flagman to the next station east
of Weston with directions, as some of the witnesses testified, to
hold all trains at that point until otherwise ordered. The instrue-
tions to this flagman were in writing, and this writing was not pro-
duced at the trial, and, its loss not being satisfactorily accounted
for, the court refused to allow the road master, who gave the in-
structions, to testify as to what was contained therein. The flag-
man was not present at the trial. While the working train was
moving slowly up the grade, without any expectation that the road
would be occupied, it was met by a heavy freight train coming on
a down. grade around a sharp curve, and a collision occurred, which
demolished the working train, and in this collision the plaintiff was
injured. The trial of the case resulted in a verdict in favor of the
plaintiff.

The contention of the plaintiff in support of the verdict is that,
in the absence of any testimony to the contrary, it must be pre-
sumed that the flagman performed his duty; that the collision oc-
curred because the persons in charge of the freight train disobeyed
the flagman’s orders; or that the road master failed to give the
proper order to the flagman; or because the road master neglected
his duty to put out another flagman when he moved the working
train; or that the superintendent or train dispatcher, who had
charge of the movements of the freight train, failed to give any
directions with reference to the work train, which they should have
known was occupying the track. The contention of the defendant
is that the collision was brought about by the neglect either of the
flagman, who was directed to stop the freight train, failing to per-
form his duty, or that the conductor and engineer of the freight
train did not perform their duty by obeying the flagman’s orders,
and that none of the persons in charge of the working train were in
any manner at fault. There was no testimony tending to show any
negligence whatever upon the part of the plaintiff.

The court, of its own motion, among other things charged the
jury.as follows:

“The flagman referred to in the evidence, from the position which he held,
and the position which the plaintiff was performing or filling, would be a
fellow servant with him in the same common employment, within the mean-
ing of the rule I have laid down. The conductors and engineers running
‘these trains—the work train and the freight train—were not fellow servants
of the plaintiff. The rcad master was not a fellow servant with the plain-
tiff. So, in determining these questions of negligence, it will be for you to
find from the evidence, considering all the circumstances in which the trains
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were placed, and in which the men were placed; the character of the road,
being a mountain road on a mountain division, with nurmerous curves, (a
wreck having occurred there, which was being cleared away;) the freight
train being behind time; and all the circumstances which are shown and
not disputed in the case; and consider from all these circumstances where
the responsibility may be placed, in accordance with the evidence,—whether
upon the train dispatcher, the conductor of either of the trains, the engineer
of either of the locomotives employed there, the road master, or this flagman,
—or whether it was one of those casualties which cannot be ascribed to the
fault of any one. If there was nobody to blame in this, the plaintiff has no
case against the defendant. If the flagman was to blame, in the sense that
his fault caused the collision to occur, then plaintiff has no claim against this
defendant. If this injury, however, was caused by the fault and culpability
of an officer or agent of the road, or one of the persons having control of the
running of the trains at the time, as I have stated, then he does have a
claim, unless you can find that this injury was in some degree caused by
acts of negligence on his part, or at least that his negligence contributed to
it in any way which would bar him from recovering, even if the defendant
was in fault.”

Did the court err in giving this instruction? The flagman was a
fellow servant with the plaintiff, and, if his negligence caused the
collision, then plaintiff was not entitled to recover. This portion
of the charge is not objected to. The testimony in the case is that
the road master had charge of the movements of the working train.
It is not claimed that the court committed any error in charging
the jury that the road master and train dispatcher were not fellow -
servants with the plaintiff. There is no testimony in the record
tending, in the remotest degree, to show that either the conductor
or the engineer of the working train was guilty of any negligence,
and there was no necessity of referring to them in the charge in
the manner mentioned. The testimony in relation to the acts of
the conductor and engineers of the freight train was to the effect
that the flagman flagged the train before it reached Cole station;
that the train stopped, and the flagman stated that the work train
was working in shed 26; that he did not give any other orders or
make any other statement; that, when the freight train came to
shed 26, the work train was not there; that it is the common cus-
tom, in such cases, for the freight train to move on, proceeding with
care, until it should meet the working train; that, in pursuance of
this custom, the conductor and engineers continued moving the
freight train slowly at such a rate as, they claimed, would enable
them to safely stop the train in case they were flagged again; that
-they were moving a heavy freight train, with two locomotive en-
gines, at about eight miles an hour, going on a down grade; that
the whistle was blown about 1,500 feet before striking the work-
ing train around the curve. The entire testimony was of such a
character as to leave a doubt as to whose fault, if any, the negli-
gence which caused the collision should be charged. The jury may
have, however, inferred from the testimony that it was the fault
of the conductor and engineers upon the freight train in not mov-
ing it with greater care and caution, and at a less speed, after be-
ing informed that the work train was on the road. It will be ob-
served that the charge of the court makes the defendant liable if
the jury should find as a fact that the cause of the collision was
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the neglect ‘of the conductor or engineers of the freight train. Tt
i this portion of the charge that is specially claimed to be erroneous

In Rdndall v. Railroad Co., 109 U. 8. 478, 3 Sup. Ct. 322, it was
held that a brakeman workmg a switeh for his train on one of the
tracks of the railroad was a fellow servant with the engineer of
another train of the same railroad corporation upon an adjacent
track, and that he could not maintain an action against the rail-
road corporatlon for an 1n;|ury caused by the neglwence of the en-
gineman in driving his:engine too fast, and not giving due notice of
its approach. In the course of the opinion the court said:

“Persons standing in such a relation to one another as did this plaintiff and
the engineman of the other train are fellow servants, according to the very
great preponderance of judicial authority in this country, as well as the uni-
form courge. of. decision in the house of lords and in the English and Irish
- .courts, as ig.clearly shown by the cases cited in the margin. They are em-
ployed and paid by the same master. The duties of the two bring them to
work at the same place at the same time, so that the negligence of the one
in ‘doing ‘his work may injure the other in doing his work. Their separate
services have an immediate corimon object,—the moving of the trains. Nei-
ther works under the orders or control of the other. Each, by entering into
his contract of service, takes the risk of the negligence of the other in per-
forrning his service, and neither can maintain' an action for an injury caused
by such negllggnce against the corporation, their common master.”

In Railroad Co. v. Andrews, 1 C. C. A. 636, 50 Fed. 728, the cir-
cuit court of appeals, sixth ‘¢ircuit, followmg the prmclples an-
nounced in the Randall Case, and dlstmgmshmg the case under
consideration from that of Railroad Co. v. Ross, 112 U. 8. 377, 5 Sup.

. Ct. 184, and referring to numerous decisions of the supreme court,
held that .8 brakeman on one train is a coservant of the conductor
and engineer of another train, and, if injured or killed in a colli-
sion caused entirely by the neahgence of the latter, the company
would not be liable. In the discussion of the case the court quotes
with approval from Railway Co. v. Devinney, 17 Ohio St. 198, as fol-
lows:

" “A rallway company is not liable in damages to a brakeman on one of
its trains for injuries sustaited by him in a collision of his train with another
train of the same company, where the collision occurred by means of the neg-
ligence of the conductor or engineer, or both, of such other train, unless it
appear that the company was guilty of a want of ordinary care in the se-

lection and employment of an incompetent conductor or engineer, through
whose negligence the collislon occurred. ”

., See, also, Railroad Co. v. Clark, 6 C. C. A. 281, 57 Fed. 129; Mase

v. Railroad Co., 57 Fed. 286.

Under the principles announced in these decisions, it is apparent
that the portion of the charge of the court which is spccially ob-
jected to is clearly erroneous, and that the error is of such a char-
acter as to compel a reversal of the case.

.. In Railroad Co. v. Baugh, 149 U. 8. 368, 13 Sup. Ct. 914, which
contains the latest exposition of the supreme court of the United
ftates touching the question as to who are, or are not, vice prin-
cipals or fellow servants of a railroad corporation, there is an able
and exhaustive discussion of the question that is well worthy of a
careful perusal. = This decision explains the Ross Case, to a certain
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extent it limits the doctrines therein announced, and points out
with great clearness the character of cases that should be dis-
tinguished from it. In the Ross Case it was decided that—

“A conductor of a raflroad train, who has the right to command the move-
ments of 2 train and control the persons employed upon it, represents the
company while performmv those duties, and does not bear the relation of
fellow servant to the engineer and other employes of the train.”

In the Baugh Case the court declared that the argument in sup-
port of this rule “gives a potency to the rule of the company it does
not possess,” and in this connection said:

“The inquiry must always be directed to the real powers and duties of the
official, and not simply to the name given to the office. The regulations of a
company cannot make the conductor a fellow servant with his subordinates.
and thus overrule the law announced in the Ross Case. Neither can it, by
calling some one else a conductor, bring a case within the scope of the rule
there laid down. In other words, the law is not shifted backwards and for-
wards by the mere regulations of the company, but applies generally, irre-
spectively of all such regulations. There is a principle underlying the deci-
sion in that case, and the question always is as to the applicability of that
principle to the given state of facts.”

After further discussion as to what was rea.lly decided in the Ross
Case, it is said:

“The court, therefore, did not hold that it was universally true that, when
one servant has control over another, they cease to be fellow servants, within
the rule of the master’s exemption from liability, but did hold that an in-
struction couched in such general language was not erroneous when applied
to the case of a conductor having exclusive control of a train, in relation
to other employes of the company acting under him on the same train.
The conductor was, in the language of the opinion, ‘clothed with the control
and management of a distinct department; he was ‘a superintending officer,’
as described by Mr. Wheaton, (Neg. § 232a;) he had ‘the superintendence
of a department,’ as suggested by the New York court of appeals. Malone
v. Hathaway, (64 N. Y. 12.) And this rule is one frequently recognized.
Indeed, where the master is a corporation, there can be no negligence on the
part of the master except it also be that of some agent or servant, for a
corporation only acts through agents. The directors are the managing
agents. Their negligence must be adjudged the negligence of the corpora-
tion, although they are simply agents. So, when they place the entire man-
agement of the corporation in the hands of a general superintendent, such
ceneral superintendent, though himself only an agent, is almost universally
recognized as the representative of the corporation,—the master,—and his
negligence as that of the master. And it is only carrying the same principle
a little further, and with reasonable application, when it is held that, if the
business of the master and employer becomes so vast and diversified that it
naturally separates itself into departments of service, the individuals placed
by him in charge of those separate branches and departments of service, and
given entire and absolute control therein, are properly to be considered, with
respect to employes under them, vice principals,—representatives of the mas-
ter,—as fully and as completely as if the entire business of the master was
by him placed under charge of one superintendent. I{ was this proposition
which the court applied in the Ross Case, holding that the conductor of a
train has the control and management of a distinct department. But this
rule can only be applied when the branches or departments of service are,
in and of themselves, separate and distinct.”

After making several illustrations as to the branches or depart-
ments of the railroad service that are clearly separate and distinct,
the court says that “from this natural separation flows the rule that
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he who is placed in charge of such separate branch of the service,
who alone superintends and has control of it, is, as to it, in the place
of the master.”

In applying the pnnclples of that decision to the facts of this case,
it necessamly results in the conclusion that the court erred in char-
gmg the jury that the conductor and engineer of the work train

“were not fellow servants of the plaintiff,” because neither of them
had the right to command the movements of the train, or had any
control of the persons employed upon it. They were, under the de-
cision in the Baugh Case, fellow servants with the plaintiff, and for
their negligence, if any, he could not recover. The road master
was in charge of the working train, directed its movements, and bad
control of 4ll the persons emploved upon it, including the conductor
and engineer. He was a vice principal, and for any negligence on
;mi) %)art if any, that caused the collision, the corporation would be
iable.

We deem it unnecessary to-discuss the question as to whether the
court erred in charging the jury that the burden of proof would rest
upon the defendant, by a fair preponderanice of evidence, to establish
the fact of contributory negligence upon the part of plaintiff or his
fellow servants, “by affirmative proof brought here in favor of the
defense.” The objections raised to this charge will be readily
obviated upon another trial by following the principles announced,
in Railroad Co. v. Novak.!

The judgment of the circuit court is reversed, and the cause is
remanded for a new trial.

. H. B. CLAFLIN CO. v. DACUS et al.
HURST et al. v. SAME.
(Circuit Court, D. South Carolina. ' February 23, 1894.)

ASSIGNMENT FOR BENEFIT oF CREDITORS—RRELEASE—EFFECT.

- A general assignment by insolvent debtors provided for payment in full
of .such creditors as should accept its terms and execute releases within
60 days of its date, and for distribution of the balance of the assets
among the other creditors. On the sixtieth day after the execution of the
‘ -assignment, plaintiff, a creditor, voluntarily notified the assignee that he
‘accepted the terms of the assignment, and 10 days thereafter he executed
~ a release under seal. Upon a contest by the creditors, it was adjudged
- that he had not complied with the requirements of the assignment. Heid.
- that the release was none the less effectual to defeat his right of action on
the original debt, even though it was expréssed to be executed in considera-

tion of his having priority over the general creditors.

‘ . At Law. ‘Actions by the H. B. Claflin Company against Dacus
& Jordan, and by Hurst, Purnell & Co. against the same defendants.
Judgment for defendants.

Perry & Heyward, for plaintiffs.
Haynsworth & Parker, for defendants.

1 Opinion not yet handed down.



