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other, it would be one of some embarrassment; for it was the duty
of the Marshalls, in redeeming their land, to pay, not only the taxes
due for 1884, for which the land was sold, but also the taxes for
1885, the year of the sale, . It was equally the duty of the auditor
not to give a certificate of redemption to the Marshalls until the
taxes:for 1885 were paid. The auditor gave an unauthorized cer-
tificate, and so the state and the Marshalls were both at fault.
But the question is between bona fide purchasers for full value
from the Marshalls and a purchaser from the state at a nominal
price at a tax sale, for taxes which the state, by her auditor, had
held out, to the world to have been paid. By the negligence of the
state in the person of her auditor, all the world was given to un-
derstand that tbe title of the Marshalls was free from taxes. Bona
fide purchasers, acting on the assurance given by the records of the
state and of Nicholas county, purchased the property at full value,
and paid all taxes which accrued subsequently to the year 1885.
If the law of the state requiring a list of lands delinquent for taxes
to be recorded by the clerk of the county in a bound book had
been complied with, the overlooking of the unpaid taxes of 1885 by
the Marghalls and their assignees could not have happened. The
neglect of this requirement of the law operated as a trap to catch
innocent purchasers, On the whole case, we think the state of
West Virginia, through the illegal acts and omissions of her officers,
was not in condition to make a valid sale for the taxes of 1885 on
the 16th of December, 1887, when Thomas Stead became the pur-
chaser, and the title which Stead obtained by his purchase was
fatally defective as against bona fide purchasers from the Marshalls
for full value, : .

Reversed, and the case remanded for further proceedings in con-
formity with this opinion.

HUNTER et al. v. RUSSELL,
{Circuit Court, D. Montana. January 31, 1804.)
‘ No. 301.

1. CosTs—WITNisSES—MILEAGE—FAILURE TO TAKE DEPOBITIONS.

Though Rev, St. § 863, provides that in civil cases pending in the
federal courts depositions de bene esse may be taken where the witness
resides more than 100 miles from the place of trial, it merely gives the
option to take evidence in this way; and the failure to exercise this
option will not destroy the right of the prevailing party to recover mile-
age for his witnesses who have traveled more than 100 miles, Smith

V. Railway Co., 388 Fed. 321, disapproved.
2. SaME—MILEAGE—CHOICE OF ROUTES,

Such mileage, however, will only be allowed upon the basis of the
usual route taken by travelers between the points in guestion, notwith-
standing the witnesses pursued a longer route. '

? BAME—ATTENDANCE—DELAY OF TRIAL.
Plaintitf notified defendant that their eause would be tried on a speci-
fied day in the event that plaintiff procured a certain deposition in time,
a8 he expected to do, and defendant prepared for trial on that day., The
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trial was, however, delayed, by plaintifi’s failure to receive the deposition
in time, Defendant succeeded at the trial. Held, that he should be
allowed his witness fees for attendance during the time that the trial was
so delayed.

At Law. On motion to retax costs. ~ Action by Duncan Hunter,
W. B. Richards, H. G. Pickett, O. C. Dallas, and T. B. Miller against
Robert Russell, in which there was judgment for defendant. Mo-
tion granted.

MecConnell, Clayberg & Gunn, for complainants.
Albert Allen and Cullen & Toole, for defendant.

KNOWLES, District Judge. This cause now comes before this
court on a motion to retax the costs of the defendant, in whose
favor the suit was decided. It appears that the witnesses for de-
fendant claimed fees for traveling from their place of residence,
Troy, Mont., to Helena, in the same state, the latter being the
place the suit was tried. Said witnesses also claim that they were
required to travel, in coming from Troy to Helena, 565 miles. Coun-
sel for plaintiffs urge that said witnesses should not be allowed
for more than 100 miles’ travel, and at all events the distance by
the usually traveled route from said Troy to Helena does not ex-
ceed 380 miles. The said witnesses also claim fees for 13 days’
attendance in said court; while plaintiffs claim they should not
be entitled to more than 6 days’ attendance on the same. It is
urged that the cause was set down only conditionally on the 5th
day of January, 1894, and was not reached before the 11th day of
said month. The facts as they appear to the court in regard to
this point will be stated when the point is considered. In sup-
port of the claim that the prevailing party should .not be allowed
for his witnesses for traveling more than 100 miles from the place
where the cause is tried, the case of Smith v. Railway Co., 38 Fed.
321, is cited. The distinguished jurist who made the ruling in that
case based his ruling upon the ground that by section 861, Rev. St.,
it was provided that in an action at law there might be other evi-
dence than oral introduced; that in section 863 of said Statutes i
was provided: .

“The testimony of any witness may be taken in any civil cause depending
in a district or circuit court by deposition de bene esse, when the witness

lives at a greater distance from the place of trial than one hundred miles,”
ete.

Having the right, then, by law, to take a deposition of a wit-

. ness residing at a distance more than 100 miles from the place

of trial, the court lays down the rule that thig should be done, and
expresses this rule:

“It is the duty of the prevailing party, as in cases of damages, to S0 con-

duct himself that the amount of the costs or damages shall not be unneces-
sarily increased.”

This presupposes that the taking of the deposition of a witness
living more than 100 miles from the place of trial would cost less
than the traveling fees of such witness. This cannot be main-
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‘tained in ‘every case, especially in‘a" newlysettled country, ‘where
those’ c&m;)etent to take a dep0s1tion in an 1mportant case do not
reside.” A court ought not to assume that in any case the cost
of taking the deposition of any witness who lives more than 100
miles from the place of trial would be less than the traveling fees
of such & witness. It might be that a proper person to take such
a deposition, and the attorney called upon to examine the witness,
would be compelled to travel that distance in a country settled
as Montana is; and I hardly think that a court should be called
upon to determine in £very case. which would have been the less
expensive mode of taking evidence in cases to be tried in this
state. The determination of such a questmn would involve many
considerations.

Thuta writ of subpoena runs throughout the territorial jurisdic-
tion ‘of a circuit court of the United States is a familiar doctrine.
Dreskill v, Parish, 5 McLean, 241, Fed. Cas. No. 4,076. The terri-
torial jurisdiction in such a case as this is the dlstmct of Montana.
In the case of Smith v. Railway Co., supra, it is admitted that a
witness could be compeélled to attend from any part of the district
when 'subpoenaed, but that the party subpoenaing him could not
tax his opponent for more than 100 miles’ travel. In the case
of Proiity v. Draper, 2 Story, 199, Fed. Cas. No. 11,447, this section
863 came up for consideration. Tt was then section 30 of chapter
20 of the ‘judicial act of 1789. In ‘this the distinguished Justice
Story held that the taking of a deposition under that section was
a privilege to be exercised at the option of the party desiring the
evidencé of a witness living more ‘than 100 miles from the place
of trial; and that the opposite party had no right to demand that,
under’ such circumstances, a deposition should be taken. Hav-
ing, then, the right to compel the attendance of a witness from
any point within the district, and having the option to take a
deposition if living 'at the dlstance named, it does not seem to me
to be goitig too far to hold that,’if the htlgant does not exercise’
the option to take the evidence of ‘his witness by deposition, he
can recover-for what he is com xelled to pay his witness by law
as travélmg fees. ‘In' the following cases it was held that fees
ghould be allowed a prevailing party for his witnesses who have
traveled ‘more than 100 miles from the place of trial: - Prouty v.

Draper, supra; Anderson v. Moe, 1 Abb. (U.8,) 299, Fed. Cas. No.
- 359; Dreskill v. Parish, 5 MeLean 241, Fed. Cas. No. 4,076; Whip-
plev Cotton Co., 3 Story, 84, Fed. Cas No 17,515; Holmes v. Sheri-
dan, 1 Dill. 851, note, Fed. Cas. No. 6,644. This was undoubtedly
the view entertamed by the dlstmgulshed judges who decided the -
Anonymous Cadse in 5'Blatchf. 184, Fed. Cas. No. 432. The reasons
upon which these decisions are based commend themselves to me
more than those upon-which the case of Smith v. Railway Co. was
grounded, and I shall adopt them.

This cause was considered by the attorneys upon both sides as
a law case, and the arguments upon this question of costs are based
upon the ground that it is such. A jury was expressly waived in
writing, and about all the evidence was oral, and given without
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question ag to the propriety of so giving it. I was not advised as
to the nature of the cause until the pleadings were read in court.

I should think there should be some doubt about its being a law
case. It is true the suit was commenced in pursuance to the pro-
visions of section 2326 of the Revised Statutes, to determine the
right to the possession of the mining premises described in the
bill of complaint. The bill alleges that plaintiffs were in posses-
sion of the premises in dispute; that defendant laid claim to the
same, and asks that plaintiffs be declared entitled to the posses-
sion of the same, and that the claim of defendants be declared void. I
think this should be declared an equitable proceeding. Both parties,
however, seem to have classed it as a special proceeding at law;
and of course I am not now called upon to decide this point, al-
though it was suggested at the argument of this motion that it
was an equitable case. But, if this should be classed as an equi-
table proceeding, I do not think the rule as to costs would be dif-
ferent. Equity rule 78 provides:

“That witnesses who live within the district may, upon due notice to the
opposite party, be summoned to appear before the commissioner appointed

to take testlmony, or before the master or examiner appointed in any cause,
by subpoena in the usual form,” etc.

The time and place are to be specified in the subpoena. A court,
in its discretion, may allow the evidence to be given before it in
open court, upon the trial of a cause in equity. 'When a court con-
sents to hear the evidence orally, it ought to have the same right
to bring a witness from any part of its judicial district as its mas-
ter in chancery. When the witnesses attend in person in such a
case, the prevailing party should be allowed his fees the same as
in an action at law. There is no reason for any different rule.
The witness is compelled to travel and attend court by virtue of
its command. .

There are two affidavits on file, made by competent persons,
showing that the nsual route traveled from Troy to Helena is only
380 miles. Although the witnesses named in the bill of costs
may have taken a longer route, they should not be allowed to
charge for traveling fees more than that distance. The same rule
also applies to the marshal subpoenaing the same. The clerk of
the court is therefore directed to retax the costs, and allow for the
witnesses and marshal fees for traveling to Helena from Troy and
back at the rate of 380 miles each way. As to the attendance in court
by the witnesses, there is nothing in the record to show that there
was any conditional setting of this cause for trial. The condi-
tion which plaintiffs claim is this: That the cause should be
tried on the 5th day of January, provided they obtained a deposi-
tion from a witness residing in New York. There was at the time
a reasonable expectation that such deposition would be obtained.
The notice given defendant subsequently conveyed the impression
_that the same would reach here in time. There was nothing for the
defendant then to do but to prepare for trial, which he did. TUn-
der such circumstances, defendant should be allowed his witness
fees for attendance in court during the time the trial of the cause
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was delayed because of the: nonarrival of said deposition as ex-
. pected. . These views are sustained by the case of Whipple v. Cot-
ton Co,, supra. Costs should be retaxed as directed.

TUCKER v. BALTIMORE & O. R. CO.
(Circult Court of Appeals, Fourth Circuit. February 7, 1894.)
: No. 50.

b TmAL—-—Dmncme anmo'r—()omnmu'rom NEGLIGENCE.
A court may withdraw a case involving questions of negligence from
the jury, and direct a verdict, when the evidence is undisputed, or is
of such a conclusive character that the court would, in the exercise of a
s;)émd tdi;(::rel'ion, be compelled to set aside a verdict returned in oppo-
sition to

8 RAILROAD COMPANIES—NEGLIGENCE.
It is negligence which will justify the withdrawal of a case from the
Jury for a licensee to walk on or near a track in a railroad yard when,
in the exercise of due care, it is admitted that he could have walked
safely by the side of such track. ’

In Error to the Circuit Court of the United States for the Dis-
trict of West Virginia.

Action by Josephus ‘Tucker against the Baltimore & Ohio Rail-
road Company for injuries sustained by plaintiff while walking in
the yard of the defendant. The judge instructed the jury to find
for defendant, and this ruling is now assigned as error.

V. B. Archer, for plaintiff in error.
‘John A, Hutchinson, for defendant in error.

Before GOFF, Circuit Judge, and SEYMOUR and SIMONTON,
District Judges.

SIMONTON, District Judge. This case comes up by writ.of error
to.the circuit court from West Vlrglma The plaintiff in error,
plaintiff below, brought his action in the state court against the
Baltimore & Ohio Railroad . Company for injuries 1ncurred on one
of its tracks in the railroad yard. The cause was removed into
the circuit court of the United States, and was tried with a jury.
At the close of the testimony for the plaintiff, the judge presiding
withdrew the testimony from the jury, and instructed them to find
for the defendant. Of the four assignments of error set out in the
brief, but one was pressed at the hearing. ' The others were prac-
tically abandoned. The plaintiff in error insists that the court
erred in directing the jury to find for the defendant.

The rule upon this question has been frequently stated and is
well settled. “It is the settled law of this court,” says the su-
preme court in Randall v. Railroad Co., 109 U. 8. 482, 3 Sup. Ct.
322, “that when the evidence given at the trial, with all the in-
ferences that the jury could justifiably draw from it, is insufficient
to support a verdict for the, plaintiff, so that such a verdiet, if re-
turned, must be set aside; the court is not bound to submit the case
to. the jury, but may direc¢t a verdict for the defendant.”. The court



