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other, it would be one of some embarrassment; for it was the duty
of the Marshalls, in redeelll,hg their land, to pay, not only the taxes
due for 1884, for whicl).· tJ;1e land was sold, but also the ta:tes for
1885, the year of the ", It was equally the duty of the auditor
not a certificate ,of redemption to the Marshalls until the.
taxeI3'for 1885 were pai4.. The audito!:' gave an unauthorized eel'-
tificat" .a;nd so the state and the Marshalls were both at fault.
But is between bona :fide ,purchasers for full
from the ¥arshalls and a purchaser from the state at a nOlllinal
price at a tax sale, for taxes which the state, by her auditor, had
held the world to have, been paid. By the negligence of the
state:!Ji person of her auditor, all the world was given to un-

the title oqlie Marshalls ",as free from taxes. Bona
fide. pli,rCl1a,sers, acting ontl1e assurance given by the records of the
state and Nicholas the property at full value,
and paid /:lUtaxes which a(:Grued SUbsequently to the y'ear 1885.
If tlle state requiring a list oflands delinquenffor taxes
to. by the Clerk of the county in a bound book had
been with, the, overlooking oftlle, unpaid taxes of 1885 by
the M!lrij.aUs and their a,ssignees could not have happened. The
negJeGt'of, this requirement of the law operated as a trap to catch
innoceJ:lt, plifchllsers. On the whole Cllse, we think the state of
West through the iUeglll acts and omissions of her officers,
was not in condition to make a valid, sale for the taxes of 1885 on
the 16th Of,December, 1887, when Thomas Stead became the pur-
chaser, lllld, the title ,which Stead obtained by his purchase was
fatally defe.ctive as against bona .fide purchasers from the Marshalls

.
Reversed, llnd'the case remanded .for further proceedings in con·

formity with this opinion.

HUNTER et al. v. RUSSELL.

(Circuit Court, D. Montana. January 31, 1894.)

No. 301.

1. COSTS-WITNESSES-MILEAGE---FAILURE TO TAKE DEPOSITIONS.
Though Rev. St. § 863. provides that in civil cases pendIng in the

federal courts depositions, de bene esse may be taken where the witness
resides more than 100 miles from the place of trial, It merely gives the
option to take evidence in this waYi and the failure to exercise this
option will not destroy the right of the prevailing party to recover mile-
age for his witnesses who have traveled more than 100 miles. Smith
v. Railway Co., B8 Fed. 321. disapproved.

2. SAME-MILEAGE-OHOICE OF
Such mileage, however, will only be allowed upon the basis of the

usual route taken· by travelers ,between the poInts in question, notwith-
standing the witnesses pursued a longer route. '

II SAME-AT'rENDANCR-DELAY OF TRIAl,.
PlaIntiff notified defendant that theIr cause would be trIed on a speci-

fied day in the event that plaintiff procured a certain deposition In time,
as he expected to do, and defendant prepared for trial on that day. The
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trial was, howe:ver, delayed, by plaintiff's failure to receive the deposition
in time. Defendant succeeded at the trial. Held, that he should be
allowed his witness fees for attenda.nce during the time that the trial was
so delayed.

At Law. On motion to retax costs. Action by Duncan Hunter,
W. B. Richards, H. G. Pickett, O. C. Dallas, and T. B. Miller against
Robert Russell, in which there was judgment for defendant. Mo-
tion granted.
McConnell, Clayberg & Gunn, for complainants.
Albert Allen and Cullen & Toole, for defendant.

KNOWLES, District Judge. This cause now comes before thi,s
court on a motion to retax the costs of the defendant, in whose
favor the suit was decided. It appears that the witnesses for de-
fendantclaimed fees for traveling from their place of residence,
Troy, Mont., to Helena, in the same state, the latter being tbe
place the suit was tried. Said witnesses also claim that they were
required to travel, in comingfrom Troy to Helena, 565 miles. Coun·
sel for plaintiffs urge that said witnesses should not be allowed
for more than 100 miles' travel, and at all events the by
the usually traveled route from said Troy to Helena does not
ceed 380 miles. The said witnesses also claim fees for 13 days'
attendance in said court; while plaintiffs claim they should not
be to more than 6 days' attendance on the same. It is
urged that the cause was set down only conditionally on the 5th
day of January, 1894, and was not reached before the 11th day of
said month. The facts as they appear to the court in regard to
this point will be stated when the point is considered. In sup-
port of the claim that the prevailing party should not be allowed
for his witnesses for traveling more than 100 miles from the pla,ce
where the cause is tried,the case of Smith v. Railway Co., 38
321, is cited. The distinguished jurist who made the ruling in that
case based his ruling upon the ground that by section 861, Rev. St.,
it was provided that in an action at law there might be other evi·
dence than oral introduced; that in section 863 of said Statutes it
was provided:
"The testimony of any witness may be taken in any civil cause depending

in a district or circuit court by deposition de bene esse, when the witness
lives at a greater distance from the place of trial than one hundred miles,"
etc.
Having the right, then, by law, to take a deposition of a wit·

ness residing at a distance more than 100 miles from the place
. of trial, the court lays down the rule that this should be done, and
expresses this rule:
"It is the duty of the prevailing party, as.in cases of damages, to so con·

duct himself that the amount of the costs or damages shall not be unneces-
sarily increased."
This presupposes that the taking of the deposition of a witness

living more than 100 miles from the place of trial would cost less
than the traveling fees of such witness. This cannot be main·
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, in every caseiespeciallyina pewly-settled country, Where
to a ,depo&ition in anb:pporjant caae do not

A court ougll't Dot to assume thatin any case, the cost
of taking the deposition of any witness who lives more than 100
miles from the place, of trial would, be less than the, traveling fees
of such a witness. ' It ,might be that a proper person to take such
a deposition, and called upon toexam.ine the witness,
would be compelled to travel that distance in a country settled
as Montana is; a,nd. Ibardly tbj,J;lk that a court should be called
upon to determine' case which would have been the less
expensive mode of taId'ng evidence in cases to be tried in this
state. , 'l'he determination of such a question would involve many

.,'
11iit 11.', writ of su'!;)poena runs throughout the territorial jurisdic-

tion'at a: circuit court bf the United States is a familiar doctrine.
Dreskilt v. Parish, 5,McLean, 24:1, Fed. Cas. No. 4:,076., The terri-
toria1jurisdiction, in such a case as this is the district of Montana.
In the case of Smith v. :Railway Co., supra, it is admitted that a

could be compelled to attend from any partaf the district
when'subpoenaed, but that the party subpoenaing him could not
tax hi1!l' opponent for tnore than 100 miles' travet In the case
of Prouty v.Draper, 2 Story, 199, Fed. Cas. No. 11,4:4:7, this section
863 for consi(ieration.' It was then section 30 of chapter
20 of'the: judicial act bf' 1789. In this the distinguished Justice
Story held that the taking of, a deposition under that section was
a to be exercised at the option of the party desiring the
evidence 'of a witnesslfving niorethan 100 miles from the place
of trial, that the opposite party had no right to, that,
undersucl;l circums4mces,l a deposition should be taken. Hav-
ing, the right to ,compel the attendance of a witness from
any poi.D.twithin the district, ,and' having the option to take a
deposiq.oD. if living'at the distanM'named, it does riot seem to me
to be going too far to hold that,l <if the litigant does not exercise'
the option tQ take the evidence' of "his witness by deposition, he
can recover for what he is compelled to pay his witness by law
as tl'avelingfees.In the followitigcases it was held that fees
should be allowed a prevailing party for his witnesses who have
traveled}more than 100 miles fI'0mthe place of trial: Prouty v.
Draper,supra; Ander$()n v. Moe, 1 Abb. (U. S.) 299, Fed. Cas. No.
359; Dresidll v. Parish, 5 McLea:il,241, Fed. Cas. No. 4,076; Whip-
ple v. Cotton Co.,3 Story, 84, Fed. No. 1T,p15; Holmes v. Sheri-
dan, 1 Dill,' 351, note,lfed. Cas. No. 6,64:4:. This was undoubtedly
the view entertained by the distinguished judges who decided the
Anonymons'Oase in 5 Blatchf. 134,' Fed. Cas. No. 4:32. The reasons
upon which these decisions are based commend themselves to me
more than those upon which the case of Smith v. Railway Co. was
grounded,and I shall adopt them.
This cause was considered by the attorneys upon both sides as

a law case, and the arguments upon tliisquestion of costs are based
upon the ground that it is such. A jury was expressly waived in
writing, and about an the evidence was oral, and given without
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question as to' the propriety of so giving it. I was not advised as
to the nature of the cause until the pleadings were read in court.
I should think there should be some doubt about its being a law
case. It is true the suit was commenced in pursuance to the pro-
visions of section 2326 of the Revised Statutes, to determine the
right to the possession of the mining premises described in the
bill of complaint. The bill alleges that plaintiffs were in posses-
sion of the premises in dispute; that defendant laid claim to the
same, and asks that plaintiffs be declared entitled to the posses-
sion of the same, and that the claim of defendants be declared void. I
think this should be declared an.equitable proceeding. Both parties,
however, seem to have classed it as a special proceeding at law;
and of course I am not now called upon to decide this point, al-
though it was suggested at the argument of this motion that it
was an equitable case. But, if this should be classed as an equi-
table proceeding, I do not think the rule as to costs would be dif-
ferent. Equity rule 78 provides:
"That witnesses who live within the district may, upon due notice to the

opposite party, be summoned to appear before the commissioner appointed
to take testimony, or before the master or examiner appointed in any cause,
by subpoena in the usual form," etc.
The time. and place are to be specified in the subpoena. A court,

in its discretion, may allow the evidence to be given before it in
open court, upon the trial of a cause in equity. When a court con-
sents to hear the evidence orally, it ought to have the same right
to bring a witness from any part of its judicial district as its mas-
ter in chancery. When the witnesses attend in person in such a
case, the prevailing party should be allowed his fees the same as
in an action at law. There is no reason for any different rule.
The witness is compelled to travel and attend court by virtue of
its command.
There are two affidavits on file, made by competent

showing that the usual route traveled from Troy to Helena is only
380 miles. Although the witnesses named in the bill of costs
may have taken a longer route, they should not be allowed to
charge for traveling fees more than that distance. The same rille
also applies to the marshal subpoenaing the same. The clerk of
the court is therefore directed to retax the costs, and allow for the
witnesses and marshal fees for traveling to Helena from Troy and
back at the rate of 380 miles each way. As to the attendance in court
by the witnesses, there is nothing in the record to show .that there
was any conditional setting of this cause for trial. The condi·
tion which plaintiffs claim is this: That the cause should be
tried on the 5th day of January, provided they obtained a deposi-
tion from a witness residing in New York. There was at the time
a reasonable expectation that such deposition would be obtained.
The notice given defendant subsequently conveyed the impression
_that the same would reach here in time. There was nothing for the

then to do but to prepare for trial, which he did. Un-
der such circumstances, defendant should be allowed his witness
fees for attendance in court during the time the trial of the cause
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was dehtyedbe!laWfe of thenonl,l.rrival of said deposition as ex-
pected. ilustained by the case of Whipple v. Cot-
ton Co.) supra. Collts ,should be retaxed ,as directed.

TUCKER v. BALTIMORE & O. R. CO.
(CircUIt Court otAPpeals, Circult. February 7, 1894.)

No. ISO.
L TRIAL-DIRECTING VERDIOT-CONTRmtrTOBY NEGLIGENOE.

A court may withdraw a case involving questions of negligence from
the jury, and direct a verdict, when the evidence is undisputed, or is
of such a conclusive character thatthe court would, in the exercise of a
sound discretion, be compelled to set aside a verdict returned in oppo-
sition to , '

I. RAILROAD COMPANIEB'7-NEGI,IGENOE.
It Is negligence which will justify the withdrawal of a case from the
jury for a licensee to walk on or near a track in a railroad yard when,
in the exercise of due care, it is admitted that he could have walked
safely by the side of such track.

In Error to the Circuit Court of the United States for the Dis-
trict of West Virginia.
Action by Josephus Tucker against the Baltimore & Ohio Rail-

road Company for irijuriessustained by plaintiff while walking in
the yard of the defendant. The judge instructed the jury to find
for defendant, and this ruling is now assigned as error.
V. B. Archer, for plaintiff in error.
John Hutchinson, for defendant in error.
Before, GOFF, Circuit Judge, and SEYMOUR and SIMONTON,

District Judges.

SIMONTON, District Judge. This case comes up by writ of error
to the circuit court from West Virginia. The plaintiff in error,
pll,l.intiff below, brought his action in the state court against the

& Ohio Railroad Company for injuries incurred on one
.1 its tracks in the railroad yard. The cause was removed into
the circuit court of tb.e. United States, and was tried with a jury.
At the close of the testimony for the plaIntiff, the judge presiding
withdrew the testimony.from the jury, and instructed them to find
for the defendant. Of the four assignments of error set out in the
brief, but. one was pressed at the hearing. The others were prac-
tically abandoned. The plaintiff .in error insists that the court
erred in directing the jury to. find for the defendant.
The rille upon thisqp.estion has been frequently stated and is

well settled. "It is the settled Jaw of this court," says the su-
preme court in Randall v. Railroad Co., 109 U. S. 482, 3 Sup. Ct.
322, "that when the evidence given at the trial, with all the in-
ferences that the jury could justifiably draw from it, is insufficient
to support a verdict 'for the, plaintiff, so that such a verdict, if re-
tUl.'ned, must be set asidalthecQurt is not bound to submit the case
to the jury, but may dice,et av;erdict for the defendant." The court


