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The judgment of the circuit court is affirmed, with costs.

LONG v. MAXWELL,
(Circuit Court of Appeals, Fourth Circuit. February 7, 41894.)

No. 49,
1 APPEAL—FINAL DECREE

A decree for specific performance, concluding all the rights of the
parties, is a final decree, notwithstanding that a conveyance which it
directs to be made is to be afterwards presented to the judges for their
-approval gf its form and terms.

2. BAME—REVIEW—DECRETAL ORDER.

On appeal from a decretal order which, In effect merely directs the
execution -of a former final decree, Which has been temporarily sus-
pended on motion of the losing party, the court cannot consider alleged
errors relating to matters embraced in the original decree, from which
no appeal has been taken.

Appeal from the Circuit Court of the United States for the West-
ern District of North Carolina.

Bill for specific performance by W. D. Maxwell against Noah
Long. Complainant obtained a decree, whereupon the defendant,
Long, appealed.

This was a blll filed by W. D. Maxwell against Noah Long, in the circuit
court of the United States for the western district of North Carolina, for the
specific performance of the following contract:

“State of North Carolina, Alleghany County.

“Know all men by these presents, that I, Noah Long, of the county of
Grayson and state of Virginia, am held and firmly bound unto W. D. Max-
well, of the county of Alleghany and state of North Carolina, in the sum of
twenty thousand dollars, lawful money of the United States, to be paid to
the said W. D. Maxwell, his executors and administrators or legal representa-
tives, for which payment, well and truly to be made, I bind myself, my
heirs, executors, and administrators, and every of them, firmly by these
presents. Sealed with my seal, and dated this 10th day of February, 1873.

“The conditions of this obligation is such that whereas I, the said Long,
hold a bond against the said Maxwell for the sum of five thousand dollars,
dated the 4th of January, 1865, and also a deed from the sheriff of Alleghany
county for the lands upon which the said Maxwell and his mother now
live, dated the 12th day of August, 1870, sold to satisfy some executions, as
will' more fully appear by reference to said deed. Now, I, the said Long,
do agree to reconvey to the said Maxwell or his legal representatives, when
called upon so to do, all the lands mentioned in said deed, and all the
minerals in sdld lands, except one-twelfth of said minerals, instead of one-
fifteenth, as was the former agreeiment, upon the following conditions, to
wit: That I, the said Long, am to have the above-mentioned mineral in-
terest, to wit, one-twelfth, and also the debts for the land sold to C. H.
Doughton for his son, J. A. Doughton, and the debt from D. C. Jones, upon a
compromise in the Austin lands suit, all of which mineral interest and debts
1 am to have in consideration for the reconveyance of the sald lands and
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minerals, and the money I have expended for the said Maxwell, and other-
wise expended in the sald premises, except enough out of said debts to pay
what the said Maxwell owes A. M. Long and B. H. Thipps, which debts I,
the said Long, am to pay. I agree with the sald Maxwell to aid him in ef-
fecting a sale of the minerals in said land, and, in any legal way I can, to
help perfect the title to said minerals, if deficient In any particular, that said
minerals may be placed upon the market, and a good and sufficient title may
be made to the purchaser thereof; and if I shall expend any money, by the
written consent of the said W. D. Maxwell, in the development of the said
minerals, I am to have the same amount refunded to me out of said mineral
interest when sold. Now, If the above is complied with, then this instru-
ment to be vold; otherwise, to remain in full force and virtue in law.
“Given under my hand and seal the day and date first written above.
“Noah Long. [Seal]”

Among the averments of the bill was that ecomplainant, “to induce said de-
fendant to execute said contract, agreed to allow said defendant to retain
the land debts therein enumerated, and also to retain a one-twelfth min-
eral interest in said lands contained, with all of which your orator has al-
ways been ready, and is now ready, to comply.”

The defendant denied the execution of the contract, and in his answer,
among other things, further said “that this defendant has expended some
moneys in the development of the minerals, and otherwise, by the written
consent of the complainant. But he admits that the complainant did not,
by such writing, intend to confer any power on this defendant to expend
such money, but such writing was only such as the complainant drew up or
witnessed between this defendant and other parties recognizing and ad-
mitting this defendant’s ownership of the property.” Voluminous evidence
was taken, and the cause, having been duly heard in the circuit court, re-
sulted, on July 20, 1891, in the following decree:. “This cause came on to
be heard at April term, 1890, of this court, and was argued by counsel; and
now, upon consideration thereof, it is ordered, adjudged, and decreed as
follows, viz.: That the agreement set forth in the complaint, and proved in
the cause, be specifically performed, and that the defendant, Noah Long, on -
or before the rule day of this court in September; 1891, execute and deliver
to the plaintiff a good and sufficient conveyance for the lands mentioned
in said agreement, in accordance with the terms of said agreement, the
form and terms of the said conveyance to be approved or changed on further
directions by one of the judges of this court; and the plaintiff is required to
perform, on his part, all the terms of said contract. It is further ordered,
adjudged, and decreed that the costs of this cause be taxed against the de-
fendant by the clerk of this court.”

On September 7, 1891, the following entry appears of record: *‘Defend-
ant comes into court by his att’ys, Charles Price and James E. Boyd, and by
leave of the court enters his motion for further time to comply on his part
with the decree filed in this case on the 20th day of July, 1891, and for an
order of the court to ascertain, by reference or otherwise, what amount
of money, if any, is due from plaintiff, to be paid before the execution of the
deed provided for in the decree, what other acts or obligations are to be per-
formed, on the part of the plaintiff, antecedent to the execution of the said
deed. Whereupon, it is ordered by the court that the execution of the
deed required by the said decree on the part of the defendant be suspended
until the further order of the court, to be made at October term, 1891, upon
the further hearing of the case. It is further ordered that a certified copy of
this motion and order be served upon the plaintiff, or his attorneys of
-record.”

On October 15, 1892, complainants submitted a motion to the court, “for
the execution of the decree heretofore made in this case by the specific per-
formance of the contract set forth in the pleadings,” which was transferred
to the circuit court at Asheville at the ensuing November term, to be heard
and determined by a full bench; and the matter coming on to be heard
before GOFF, Circuit Judge, and DICK, District Judge, the, following de-
.cretal order was entered November 15, 1892: ‘“This cause came on to be
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heard at this.term, on a motion of the complainant for a decretal order for
the execution. of.the decree heretofore made in this.case for the specific per-
formance of the. contract set forth in the pleadings, and was argued by
counsel: . Now, upon consideration thereof, it is ordered, adjudged, and de-
creed that the. defendant, Noah Long, on or before the first Mf)nday in
January, 1893, execute and .deliver to the complainant, W, D. Maxwell, a
good and suﬂicient conveyance in fee simple, for the land referred toin the
agreement dated the 10th day of February, 1873, reserving, however, to him-
self, one-twelfth of the mineral interests thereof; and the complainant shall
accept the same .in. performance of his said contract. Let this and the
former decree be entered of record in the circuit court at Greensborough; and
this cause Is reserved for any further directions that may become necessary
by the failure of either party to comply with the requirements of the decree
and decretal order made in this case.”

Thereupon, on January 3, 1893, the defendant appealed from the order of
November 15, 1892; to.this court, and assigned the following errors:

“(1) That. the  finding of the court that the bond for title bearing date
February 10, 1873, was executed by the defendant, and was his deed was
against the weight of evidence. :

“(2) That the sald bond is so written and worded that it is ambiguous and
unintelligible, and.incapable of legal or equitable construction, and cannot
be carried into.effect, and the court should have so declared.

“(3) That the court, after setting up by its finding the bond to have been
duly executed, shonld have proceeded further, and ordered an account to as-
certaln what amount of money the defendant had paid, by the written as-
sent of the plaintiff, in developing the minerals on the land in controversy,
and in efforts.to. sell the same, and, when the amount was ascertained, made
the same a charge on the land...

‘‘(4). That the eourt; should have taken into account the mutual dealings of
plaintiff and defendant, and the matters of indebtedness set up by defend-
ant in-his answer as owing to him by plaintiff, and should have ascertained
what balance, if any, was due defendant, and made such balance, when
found, a charge on the land.

#4(6) That the decree filed in the cause is not sufficiently full and expliecit,
and does not set forth definitely the rights, interests. and equitles of the
parties. in the subject-matter of the controversy.”

"Chas. Price, for appellant, |
. R. M. Douglas, for appellee.

‘Before FULLER, Chief Justice, and SIMONTON and SEYMOUR,
District J udgeu.

FULLER, Chief Justice, after stating the facts as above, delivered
the opinion of the court.

The decree of July 20, 1891, was, in our opinion, a final decree,
terminating the htlgatlon between the parties, and leaving nothing
to be done, except to carry it into execution. Bank v. Sheffey, 140
U, 8, 445, 11 Sup. Ct. 7656. The reservation for further directions
simply related to such execution, and could not be availed of as
rendering the decree less final, or leaving open points expressly de-
cided “'when it was entered. If the decree was erroneous, the
proper mode of correction was by rehearing or appeal. 2 Daniell,
Ch. Pr. (4th Am. Ed.) 1368, 1577; Le Grand v. Whitehead, 1 Russ.
309; Lee v. Pindle, 12 Gill & J. 288,

The motion of September 7, 1891, for further time to the defend-
ant to comply with the decree, and for an order of reference, was
not the equivalent of an application for rehearing on the merits,
and did not assume to be; and the order of the court thereon
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simply suspended the execution of the deed until further order
on hearing in reference thereto. The decree of July 2uth granted
the relief prayed, and directed specific performance, with costs.
So far as the motion referred to the ascertainment of what, if any,
amount of money was due “from plaintiff, to be paid before the
execution of the deed provided for in the decree, and what other acts
or obligations are to be performed on the part of the plaintiff ante-
cedent to the execution of said deed,” those were matters brought
forward by the defendant in his answer, and were disposed of by
the conclusion reached. As to the contention over expenditures
claimed to have been made by defendant subsequently to the con-
tract, and in accordance therewith, a cross bill might have been
necessary to affirmative relief, and none was filed; but, in any
view, the decree precluded further question in that respect on this
record. It is true that the decree required complainant “to perform
on his part all the terms of said contract;” but that, while some-
what obscure in its wording, manifestly referred to allowing the
defendant to retain the land debts referred to in the contract, and
also one-twelfth mineral interest in the land, which could be se-
<ured by the terms of the deed, when approved by the court and
accepted by the complainant. And when, after the lapse of more
than a year from the time defendant’s motion was made, the com-
plainant moved for a decretal order to esecute the decree, and that
order, after hearing, was entered November 15, 1892, the order,
by its very terms, was merely one in execution of the former decree,
treating that as final. If an appeal had then been taken from the
decree of July 20, 1891, it could not have been sustained, as more
than six months had expired from that date. 26 Stat. 826, ¢. 517,
§11.

The appeal before us, however, was not taken from this decree,
but from the decretal order of November 15, 1892; and our atten-
tion is not called to, nor do we perceive, any error in the record
arising upon the subsequent proceedings. Treating the distinction
sometimes adverted to between a decretal order and a decree as un-
important, it may be conceded that, if error intervened in orders
entered in the execution of a decree, an appeal would lie. Hill v,
Railroad Co., 140 U. 8. 52, 11 Sup. Ct. 690. But there is no such
state of case here, and the errors assigned relate solely to matters
embraced by the decree of July 20th, and that adjudication cannot be
reviewed on this appeal. Bank v. Sheffey, supra.

The circuit court had itself no power to grant a rehearing at No-
vember term, 1892, (Equity Rule 88;) and this appeal cannot be
treated as taken from the decree of July 20th, not only because
it was not g0 taken in terms, but because it could not properly have
been allowed under the judiciary act of March 3, 1891. Decree
affirmed.
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MBROANTILE NAT ‘BANK OF CLEVELAND v. SHIELDS, County

Treasurer.
(Circuit Court,. N. D. Oblo, B. D. January 8, 1
. No. 5,122,

1 NA'I‘IONA‘L BANKB—TAXATION BY STATES—“MONEYED CAPITAL.”

Rev. St. U. S. § 5219, provides that taxation by a state of the shares
of a national bank situated therein “‘shall not be at a greater rate than
18 assessed upon. other moneyed capital in the hands of the individual
cltizens of such state.” Held, that the term “moneyed capital” means
money employed in a businéss whose object is to make profit by invest-
Ing such money in securities by way of loan, discount, or otherwise,
which from time to time, in the course of business, are reduced again to
money, -and reinvested.

2. SAME—DISCRIMINATION, .

Rev. 8t. Ohio, § 2730, allows a deduction of legal bona fide debts owing
by citizens of the state t6 be made from credits held by them for purposes
of taxation, but the state courts hold that such deduction is not allowable
from shares in a national bank. Held, that this is a discrimination in
favor. of ‘“other moneyed capital” of the state, and against national
banks, within the prohibition of Rev. St. U. 8. § 5219; and it is not less
S0 from the fact that the deduction is also denied in the case of shares
of railroads, insurance eompanies, and manufacturing corporations, for
they: are not “moneyed capital.”

8. BaME~—Ri¢urs or NONRESIDENT SHAREHOLDERS.

Under Rev. St. U. S. § 5219, providing “that the shares of any national
banking association owned by nonresidents of any state may be taxed
wheré the bank is located,” a nonresident shareholder, being compelled
to pay the tax at such place, is entitled:to all deductions from the value of
hig shares, on account of debts, that are allowed to resident shareholders.

In Equity. On demurrer. Bill by the Mercantile National
Bank of Cleveland against Joseph C. Shields, treasurer of Cuya-
hoga county. Demurrer overruled.

The complainant files its bill on behalf of its shareholders, asking for a
permanent injunction against the defendant, restraining him from collecting
taxes levied upon the shares of stock owned by certain persons named in the
bill, which taxes complainant avers are illegal and void because imposed in
direct violation of section 5219 of the Revised Statutes of the United States,
which provides that taxes imposed upon shares of national banks “shall not
be at a greater rate than is assessed upon other moneyed capital in the hands
of individual eitizens of such states.” The complainant further avers that
a large amount of the moneyed capital.in the hands of individual citizens
of the state, and of the county of Cuyahoga and city of Cleveland, invested
in promissory notes and other obligations and securities, is, by provision of
section 2780 of the Revised Statutes of Ohio, (allowing a deduction of legal
bona fide debts to be made from “credits,”) expressly exempted from taxation,
thereby making an unlawful discrimination against moneyed capital in-
vested In national bank shares, as to which no exemption or deduction is
provided for by the laws of Ohio, which discrimination is in violation of the
provision of the laws of the United States above quoted. The bill further
alleges that some 2,489 shares of complainant’s; stock, owned by the several
shareholders named in the bill, were valued by the state board of equalization
of Ohio for taxation for the year 1892 at $149,340, and were certified by said
board to the auditor of Cuyahoga county as the taxable value thereof, which
value, multiplied by the rate of two and seventy-five hundredths cents on the
dollar, fixed for said year as the rate of taxation upon all property situated in
said county upon a dollar’s valuation, amounted, on said shares, to $4,106.84.
The bill further avers that between the first and second Mondays in May of
1892, when the cashier of said bank made return to the auditor of said



