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fact. It is slander without the actionable words. Beyond all
this, "the purchaser of an equity of redemption cannot set up usury
as a defense to a bill brought for foreclosure, especially if the mort-
gagor has himself waived the defense." De Wolf v. Johnson, 10
Wheat. 367. Furthermore, this being a contract made and to be
performed, as appears on the face of the notes, in the state of
Tennessee, it is to be judged of by the statutes of that. state
respecting usury. De 'Wolf v. Johnson, supra. The Code of Tennes-
see (section 2707) provides that "a defendant sued for money may
avoid the excess over legal interest by a plea setting forth the
amount of the usury;" and following sections require that the plea
shall be verified by affidavit, etc. The Code permits recovery for
the principal debt with 6 per cent. interest, and that is precisely
the amount for which complainants obtained judgment in the ac-
tion at law against Reno, and this is the amount the decree herein
will direct to be paid to complainants. Decree ordered for com-
plainants, conformably to this opinion.

BROOKS et al. v. RAYNOLDS.
(Circuit Court of Appeals, Sixth Circuit. December 24. 1893.)

No.110.
1. WILLS-CONSTRUCTION-TRUSTS-NATURE OF ESTATE.

A devise to an executor in trust to apply and expend the income for
the benefit of testator's son, "Cassius, and his family," makes the
"family" a beneficiary as much as the. son, and he has no power to di-
vert from the other members thereof the portion properly applicable for
their benefit.

2. SAME-CODICIL.
This construction is not affected by an item in a codicil, inserted ex-

pressly to clear up a contradiction as to the time when the expenditure
shall cease, and providing that "the income which is to be expended for
the benefit of my son, Cassius, and Ws family, is to be so expended for
his benefit only until the time arrives for the final distribution," for the
words "for his benefit" obviously refer to him as the head of the family.

a. SAME-TRUST FOR MAINT.ENANCE AND SUPPOR'!'-RIGHTS OF CREDITORS
A devise to an executor in trust directed him to expend one-half the

net income "for the benefit of my son, Cassius, and his family," (Cassius
being a ependthrift,) or, in the executor's discretion, to pay any part
thereof to Cassius in cash; the children of the "family" to be educated
and maintained "on a scale comporting with their condition and rank
in life;" and if, in the executor's judg-ment, the entire half of such in-
come could not be thus expended judiciously, the surplus to be held in
trust so that it might be applied, as the executor might deem best. for
the benefit of "Cassius and his family." 'Held, that this was a gift for
the mere maintenance and support of Cassius and his family collectively,
and Cassius had no separable interest in such income, which could be
subjected by his creditors. 55 I!'ed. 783, reversed.

4. SAME-DISCRETION OF TRUSTEE.
The fact that the executor was also given a purely personal discre-

tion to invest any part of the surplUS income "for the benefit of Cassius,"
to be expended for his benefit alone, or paid to bim in such amounts as
the executor might deem best, gave Cassius no interest, which his cred-
itors could reach, in any part of an existing surplus, when the executor
bad not in fact invested any part thereof for Cassius alone.
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a. SAl(JimCQ1!'STBU(jlTION OF BT.A!l'tl'TB.
Th,El ,OhiO statute giving judgment debtors an action to reach equitable
and other which are not subject to levy, (Rev. St.§ 5464,) be-
ing a'part of the Code of Civil Procedure, should not be regarded as deal·
ing. ,w.t& ,substantive laws' of property, but merely Il.sextending the
remedy of creditors to property interests not subject to by exe-
cutl0J;l, on account of the narrowness of the common-law writ; and It
gives no. rlghtto subject income held in trust for mere'maintenance and
supJ;Klrt,and in which the debtor has no vested Interest.

t: "'i<: j ,"',

Appeal from the CircuitCQurt of the United States for the North·
ern District of Ohio. '
,Oreditors'bill ,filed by F. A. Raynolds against Cassius B. Hanna,
Hattle L Hanna, his wife; and J. 'Twing Brooks, executor and
trustee of the estate of Robert'Hanna, deceased. The bill was
basednpon the claim that Oassius B. Hanna had, under the will
of his father, Robert Hanna, an estate for life, which might be sub·
jectedto the payment of his debts, in an undivided one-half of the
real and personal property devised and bequeathed by the will in
trust to J. Twing Brooks, the executor. On final hearing the cir-
cuit court held that Cassius B. Hanna had an equitable interest
in an undivided one·fourth of the income. 55 Fed. 783. 'Both
parties appealed; plaintiff contending that Cassius had an undi-
videdhalf interest which the plaintiff might subject to the pay-

of his judgment, and the and trustee insisting that
Oassius had no interest or estate under the will capable of being
subjected by the plaintiff.. The decree is no", reversed and reo

petition for rehearing dismissed.
'rhe appellee, F. A. Raynolds, recovered, in 1888, a judgment in a court

of law for $44,941.60 against Cassius B. Hanna and his wife, Hattie L.
Hanna. An execution issued, and has been returned nulla bona. Upon
this f09ting this bill was filed to subject an alleged equitable interest aris-
Ing' nnaercertain trusts created by the will of Robert Hanna, father of

.The executor, J. Twing Brooks, denies that Cassius Hanna has
anrestate or interest under the wlll of Robert Hanna which may be sub-
jected,' 'by his creditors. The' court held, on final hearing, that

had an equitable interest, until the final distribution of the estate
of Robert·Hanna, in an undivided one·fourth of the net income thereof,
which might be subjected to the payment of the complainant's judgment.
Both parties appealed; the complainant contending that Cassius has an un-
dIvIded half interest in the income which may be subjected by his credo
Uors;tbe executor Insisting that he has no interest under the bill which can
be subjected by complainant.
The ,clauses ot the wlll which bear upon the questions for consideration

are these: .
"Item 4. Excepting the household articles devised to my wife in foregoing

item three, I devise and bequeath to my executor hereinafter named, in trust
to be disposed' of by him as hereinafter provided, all my property, real and
personal, of any and every description, wherever the same may be situated,
and however my Interest or tItle in the same eVidenced; I hereby giving my
saId full, ample, and complete power to manage, direct, and control
the same, and every part thereof, according to his own best judgment and
dIscretion; also, to rent, sell, or improve the Whole, or any part, of my real
estate, and in such manner, and upon such terms and conditions, as he
may think best, and, in case of sale, either at public or at private sale,
as he may deem best, and to make, execute, and deliver deed or deeds in
fee for the same. I also hereby. authorize and empower him to dispose of,
whenever, in his judgment,lt will be best for my estate so to do, any and all
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of my personal property, stocks, bonds, chattels of every kind, either at
public or private sale, and to invest, and from time to time reinvest, in
such manner, and in such property, whether real or personal, as he may dtem
best, the proceeds arising from the rent or sale of my real, and! the income
or sale of my personal, estate; and, in case of purchase of real estate by
him as aforesaid, I direct that the title to the same be taken to himself
as executor and trustee of my estate,-it being my wish and purpose to in-
vesij my executor hereinafter named with power to manage and control my
entire estate according to his own judgment and discretion, the same as I
could do myself, if living, and subject only to, and be restrained by, the
special limitations herein imposed and expressed by me."
"Item 7. I hereby authorize and direct my executor, as soon as convenient

after my death, and in case my son, Cassius, shall so request, to purchase
a home for him at a cost not to exceed twelve thousand dollars, taking title
to himself as executor and trustee as aforesaid, the same to be kept as
and for a home for Cassius, free of rent, so long as he desires so to occupy
the same; but in the final settlement of my estate, as hereinafter provided,
I direct that the money expended by my executor in insurance, taxes, and
assessments on the home so occupied by Cassius, together with six per cent.
interest per annum on the cost of said home for the time it shall be so occu-
pied by him, shall be deducted from the amount that is to be paid to Cassius
or his children, as is hereinafter provided, or, if my said executor shall deem
it best to deduct the amount of said annual insurance, taxes, assessments,
and interest from the annual income that is to.be paid to Cassius or his
children, as hereinafter provided, he is hereby authorized and directed so
to do.
"Item 8. So far as the same is practical, in conformity with the other provi-

sions of this will, I desire the income of my estate each year to be applied
as follows: First, to the payment of taxes, Insurance, assessments, and re-
pairs that may be levied or become necessary to be made on any part of
my estate; together with the necessary expenses of the administration of the
same, including the compensation hereinafter provided to be paid to my ex-
ecutor. Secondly, to the payment of the annuity of two thousand dollars
hereinbefore provided for my wife, Harriet A. Hanna. Thirdly, after the
payment of the items hereinbefore mentioned, I desire the remainder of the
yearly incoD;le or increase of my estate that shall be collected or received to
be divided into two equal parts, one part to be expended by my said executor
for the benefit of my son, Cassius, and his family, so long as he (CassiUS)
shall live; or, in case my said executor deem it proper and best, but in no
event otherwise, he may pay the whole or any part of such portion of the
yearly income of my estate (subject, however, to the deduction hereinbefore
provided to be made of insurance, taxes, assessments, and interest on the
cost of the home to be provided for him as mentioned in item 7) to my son,
Cassius, in cash. The other of the said equal parts of which the net yearly
income of my estate is to be divided as provided in this section I direct
my executor to expend for the benefit of the children of my deceased daugh-
ter, Arrial T. Whitaker, in such manner that each of the children shall have
an equal and the same portion of said part with the other. In case any of
said chlldren of my daughter, Arrial, should die without issue before the
final division of my estate, then the share of the income of my estate of
such child or children so dying shall be divided between the other children
of my daughter, Arrial, or the issue of them, they in such to take per
stirpes and not per capita; and in such case any of the said children of
my daughter, Arrial, should dIe before the final distribution of my estate,
leaving issue, I direct that the share of the income of my estate which
should be coming to such child of Anial if living shall be paid to the issue
of such child, share and share alike; and I hereby authorize my ,executor to
pay in cash, if he shall deem best, the whole or any part of such share
of the income of my estate as may be due to each of the children of my
daughter, Arrial, as aforesaid, he to take, in such case, the receipt of the
guardian or such other person who, for the time being, may be charged with
. the care or custody of said children, or either of them, for any payment so
made; and in the expenditure of income for the benefit of my son, Cassius,
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and b!sfatrlUy, as well as for. the children my daughter, Arrial, 1 desire
myefec1;\t()l."t9have in view.tbe' maintenance and educatipn of my gl,"illl/l-'
childreIi()na:scale c!omporting with their condition aoll rankIn life; and, ,if,
In the judgment otmy said executor, the net annuanncome of my est4te,
as above Cj\nnot all' .be properly and judIcIally expended or ad-
vanced to and his family and to the children of Anial, as herein-
before descrIbed;' I authorize and dIrect my executor to invest such surplus
as maY remain atter what he deems a reasonable expenditure has been made
for the beriefltof' the child or. grandchlld who would be entitled to it under
the foregOingvlan of distribution.
"Item 9;1 will and direct that my executor shall continue to control and

manage m;r estate,. and distribute and invest the annual income of my estate,
as hereinbefOl:e 'provIded, from year to year, untll the youngest child of
mydaugbter, Arrlal, then UVipg, shall come of age, or until such further
period all,' In his opinion, the. welfare of my son, CassIus, or of my grandchil-
dren, wUl be thereby promote<i, and whenever it shall so seem prudent to
my exectitor, but in no event until then. I authorize and direct him to divIde
and distribute the whole of my estate among my grandchildren, share and
share aUke, to each' tbat maybe living at the time of such distribution, or
if, before such final distribution, any of my said grandchildren shall have
dIed leavIng Issue, the Issue of such deceased grandchild shall take the share
that would be due to such grandchild if he or she were livIng, share and
share alike.' And I hereby authorize my executor, If at any time It shall seem
suitable and prUdent to him, to advance any portion of the final share of
my estate to either of my grandchildren that would be due to them under the
plan of distribution herein provided, and in such final settlement I direct my
said executor to invest a portion of the share hereinbefore provided for each
of my grandchildren in a home for such grandchild; in which said child,
shall have a life estate, with the remainder to his or her heirs, it being my'
wish and purpose that each of my said grandchildren shall be secured in a
home beyondarly CQntIngency dttrlng the period of his or her life; ·provided,
however, that stlch final distribution of my estate shall In no event be
made during the lifetime of my wife, Harriet A. Hanna, nor shall ad-
vances be made to my grandchildren, as hereinbefore provided, to such an
extent as to impair the of two thousand dollars which is to be
paid to my aforesaId: and provided, further, that before any such

• . advances aJ'e 'made, or before any advances are made as hereinafter pro-
vided may be made, to my son, CassiUS, for the benefit of himself and
his children, ard In any event before the final distribution of the principal
of my estate, as aforesaid, shall be made, I wish and direct my executor to
ascertain the amount of advances of money I shall have made during my
llfetim'e to my son, CassiUS, In excess of what I shall have made to my
daughter, Arrial, or to her and to her children together, and deduct the
amount of such excess as it may exist at the time of my death (interest a.t
the rate of i!llx peL' cent. per annum being added thereto from the time of
my death) from the sum tohl of roy estate, which amount so deducted shall
be divided equally between the children of my daughter, Arrial, and their
issue, per stirpes, it being my wish thus to equalize, between my children and
the descendants of each of them, the benefits of my estate.
"Item 10. In order to encourage my son, CassiUS, to habits of business

and economy, and to acquire a proper regard for property and its value, I
hereby authorize my executor, in case he shall deem it prUdent and proper so
to do, but in no evwt otherwise, to make advances from the principal of
my estate to my Cassius, for the benefit' of himself and his family, in
such amounts and at such times as to him, my said executor, shall deem it
prudent and safe; but in no event shall such advances be made to such
an' extent as to impair the annuity herein provided for my wife, nor shall
they be so great In amount as, combined with the excess of advances made
to him during" my lifetime over those made by me to my daughter, Arrial.
or to her and her children together, (interest from the time of my death being
added thereto at six per cent. per annum,) would amount to one-half the prin-
cipal sum of my estate, and provided that the amount of' any advances, as
aforesaid, that may be made to my son, Cassius, by my said executor, shall be
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deducted by my said from the amount that would be due to tl.le chil-
dren of my son, Casstus, under the foregoing plan of the final distribution of
my estate mentioned in item nine of this, my will.'"
Also the following items of the codicil to said wlll:
"Item 1. Believing it to be for the best Interest of my estate, and of all

those who are, Or may be, interested in the same, I do hereby revoke, cancel,
and annul the whole of Item 10 In said will, beginning with the words, 'In
order to encourage;' and ending with the words, 'Item nine of this, my will;'
and I hereby declare said Item ten, (10,) and every part thereof, to be no
longer any· part of my said last will and testament
"Item 2. In order to settle definitely, and make forever free from dispute,

that portion of item eight (8) of my said last will which relates to the divi-
sion and distribution of the annual net income of my estate, I hereby declare
it to be my wish and will, and I do hereby accordingly direct, that the one-
half of said yearly net income which is to be expended for the benefit of my
son, and his family, is to be so expended for his benefit only llntil
the time arrives for the final distribution of my estate which shall be made
under the provisions of said will; and to this extent are the words in said
will directing said portion of income to be expended for his benefit, 'so long
as he (CassiUS) shall live,' to be modified and controlled; also, that the one-
half of the said annual income which Is to be· expended for the· benefit of
CassiUS, as aforesaid, shall, until expended or otherwtlle disposed of, as pro-
vided In s'aid item, be held and kept by my said executor In his possession
in trust, to the end that the same may be applied as my said executor shall
deem best, and not otherwise, for the benefit of my son, Cassius, and his
family; also, that any portion of said share of income which may be in-
vested for the benefit of Cassius shall likewise be held and kept in his pos-
session in trust by my said executor, the same to be expended for Cassius'
benefit, or paid to him at such time, and in such amounts, as he (my said
executor) may deem best, and not otherwise.
"Item 3. Unless my executor shall have sooner made a final distribution of

my estate under the powers granted In my said will, I hereby will and di-
rect that such final distribution be made as soon as may be after the death
of my son, Cassius, provided at that time the youngest child of my daughter,
Arrial, then living, shall have reached the age of majority."
"Item 5. In event that my son, Cassius, should have no children living, nor

grandchildren living, at the time of the final distribution of my estate, as pro-
vided in my said will, I direct my executor to retain in his own custody and
possession one-halt of the whole estate as it may then exist, and hold the
same in trust so long as Cassius may live, giving to Cassius so much of the
annual net income of said one-half as he may deem best, and at the death
of Cassius said one-half of my estate so retained and held to be by said
executor distributed per stirpes among the children and grandchildren of my
daughter, Arrlal; the other half of my estate, In the event spoken of in this
item, to be divided between the children of, and grandchlldren of, my de-
ceased daughter, Arrial, in the manner set forth in my will, whenever such
final settlement shall take place."
There was evidence submitted from which it appeared that the testator's

family, at the making of his will in 1876, and of the codicil in 1881, consisted
of his wife, his son, Cassius, and three children of a deceased daughter,
ArriaI. Cassius was himself a man of family, consisting of a wife and two
children. The testator's widow was amply provided for by provisions of
the will unnecessary to be stated. Before the institution of this suit she died.
Cassius, his wife afid two children, are living, as is also the case with the
three children of Arrial. At the date of the will, Cassius was a man of
spendthrift habits, and hopc>lessly involved in debt. Item 10 of the will,
when read in connection with item 1 of the codicil, made five years later, and
shortly before the death of testator, indicates the habits and financial con-
dition of Cassius, and that at the later date his father had despaired of his
reformation. The large debt due to complainant, Raynolds, had been in-
curred when the codicil was drawn. There was evidence, independent of
the Intimations found in the will and codicil, that the testator was fully
aware of the bankrupt condition of Cassius and his want of business habits.
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f"!r.ngand .' ".. '
nickey, Carr &Gpft and Lawrence MaxweU, Jr.",for de-

fendants. :
LURtON, Judges,' and SEVERENB,

District Judgeo ,

After8tating' the facts, the opinion of the court was delivered .
by LURTON, Circuit
The character of the interest which the judgment Cas-

sius Hanna, has in the trust founded by his father, depends upon
the true construction 6fhis will. That he has no interest what-
ever in the corpus of the estate is conceded. Whatever interest
he has is limited to the one-half of the incvmeof the fund devised
to the execlltor, Brooks. .The other half of the income is wholly;
devoted to the childrenot the testator's deceased daughter, Arrial.
Whether .Arrial's children take vested interests in their half of
the income, or me'rely a support and maintenance out of the in-
come, is wholly unimportant. The trusts in behalf of Cassius and
the children of Arrial are distinct. The one in no way depends
upon the other. The terms of the will creating them are not iden-
tical. The conditions surrOllDding the testator when he made his
will, calculated to aid in the interpretation of his intent as to Cas-
sius, were so different from those bearing upon his purpose as to
the children of Arrial, that the character of the one trust would
not materially aid in the interpretation of the other.. Two views
are presented by the learned counsel for the creditor as to the
true construction of so much of the will as relates to the inter.:est
of Cassius.in the income:
The first is that raised by the error assigned by complainant,

Raynolds, on his cross appeal, to wit, that the interest of Cas-
sius extends to the whole of one-half of the income, and not one-
fourth, as ruled by the circuit court. This position excludes the
"family" of Cassius from all status as beneficiaries. Such a con-
struction would operate to make for the testator a new will. "Cas-
sius and his, family" are distinctly made the beneficiaries as to
one-half of the ,income. There is just as much authority for exclud-
ing Cassius as a beneficiary as there is for excluding those who
are designated, as "his family." This is not a bequest to Cassius
for the benefit bf his family, or to him as a parent for the pGrpose
of educating arid maintaining his children. It does not fall with·
in the principle of Hadow v. Hadow, 9 Sim. 438,or Browne v. Paull,
18im. (N. S.)'. 92. Those cases involved. legacies to a parent for
the purpose of maintaining and educating children. Theywere
decided upon the ground, as stated by the vice chancellor in Browne
v. Paull, "that when, during the minority of a child, the interest
of such child's legacy is directed to, be paid to the parent, to be
applied for or towards Jts maintenance,. there the direction as to
the application is a mere charge for the benefit on what is substan-
tially a gift to the parent subject to such charge." See, also, Per-
ry, Trusts, §§,117, 118, and cases cited.
In those cases the parent was held bound to furnish reasonable
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maintenance and support, but was held entitled to any surplus of
.income. Neither furnishes the slightest authority for supposing
that, even in regard to trusts of that kind, the parent could have
appropriated, or, a fortiori, a creditor of the parent, the fund to
his own use and purposes, without maintaining the children. The
wife and children could, in equity, enforce its proper appropriation.
Chase v. Chase, 2 Allen, 101; Raikes v. Ward, 1 Hare, 445.
In this case we are dealing with a devise, not to Cassius, charged

with a trust, but to the defendant Brooks, who is to apply and ex-
pend the income for the benefit of "Cassius and his family." .The
intent of the testator with respect to the children of the "family"
is most plainly impressed as a trust, to be executed by the trustee,
by the clause of the fourth item where, in regard to the expendi-
ture of the income, the testator declares that "in the expenditure
of income for the benefit of my son, Cassius, and his family, as well
as for the children of my daughter, Arrial, I desire my executor
to have in view the maintenance and education of my grandchil-
dren on a scale comporting with their condition and rank in life."
The power, at the discretion of the executor, to pay over the in-

come in cash to Cassius, would, if exercised, have made him a sub-
trustee, and accountable certainly for the maintenance and support
of the others who composed his family. That power has, however,
never been exercised. The discretion of the executor as to wheth-
er he will do so, or himself expend the fund, is not subject to judi-
cial control.
But it has been pressed upon us that the second item of the codi-

cil, in express terms, declares that this income is to be expended
for the "benefit of Cassius only," and that this change was made,
"as announced by the testator himself, to settle definitely what
might otherwise be a ground of dispute between beneficiaries." If
the whole of the item is read together, it will be most apparent
that the testator was dealing with the question as to the duration
of the scheme for the distribution and expenditure of the annual
. income. Item 8 of the will had directed that the one-half of the
net income of the estate should "be expended by my said executor
. for the benefit of my son, Cassius,' and his family, so long as he
(Cassius) shall live." By item 9 of the will the executor is di-
rected to continue to control and manage the estate, and distribute
the income as before directed, "until the youngest child of Arrial
then living shall come of age," when he is directed to divide and
distribute the whole of the estate among the grandchildren of the
testator, share and share alike, etc. The same clause gave to the
executor the power to postpone this division "if, in his opinion,"
the welfare of his son, Cassius, or of his grandchildren, should be
thereby promoted, until such time- as he should think "prUdent,"
''but in no event until then."
By another provision of the same item a distribution might be

hastened by advancing to any grandchild a part, or the whole, of
the share to which such grandchild should be entitled, provided
such advancement should be deemed suitable and prudent to the
executor, and subject to the further provision that the final dis-

v.59F.no.9-59
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tributionshould 'not be hastened so as to OCCUI: before the death of
the testator's widow, nor advancements made to individual grand-
children during her life which would impair or affect the annuity
provided for the,widow. Thus, .by item 9, the final distribution
olthe estate might be made, in ,the discretion of the executor, at
any time after the death of the :widow, or at the arrival at age of
the youngest daughter of Arrial, or any time thereafter, if the ex-
ecutor saw tltto postpone it; but by item 3 of the codicil a final
distribution was required at the death, of Cassius, provided the
youngelrt child of Arrial was then of age.
When suchfiIlal distribution should occur it would, of course,

terminate the trust for the benefit of "Cassius and his family" out
of the income. Thisdistribution;might occur before the death of
Cassius. Yet, by item 8 the income was to be distributed so long
as .Cassius .should .live. This was a contradiction. This is the
doubt lilettled·by item 2 of the codicil.
To make clear the duration of this expenditure for the benefit

of Cassius and· his family, the testator, by the codicil, declared
that "in order to settle definitely, and make' forever free from dis-
pute, that portion of item eight (8) of my said last will which re-
lates to the division and distribution of the annual net income of
my estate, I hereby declare it to be my wish and will, and I do
hereby accordingly direct,that the one-half of said yearly net in-
come which is to be eXPended for the benefit of my son, Cassius,
and his family, is to be so expended for his benefit only until the
time arrives for the final. distribution of mv estate shall be made
under the provisions of said Will; and to this extent are the words
in said will directing said portion of income to be expended for
his benefit 'so long as he (Cassius) shall live' to be modified and
controlled." ,
The testator obviously meant that this income "is to be so ex-

,pended for his benefit only until the time arrives for the final dis-
tiribution," as fixed by item 9 of his will. "Only" qualifies the dura-
tion of the expenditure for "his benefit," and should be so punc-·
tuated and read. The words "for his benefit," in same clause, refer
to him as the head of his family, and are not intended, when read.
with the context, to limit the benefit of the expenditure to him
personally.
We are, upon these considerations, clearly of opinion that the

"family" of Cassius are. express objects of the testator's bounty,
and have the same interest in the income that he has.
The second proposition as to the construction of the will is pre-

sented by a most learned and able opinion by the circuit judge
who heard the case below. The view taken by the judge is com-
prehended in his conclusion that "there is nothing to indicate that
it was the intention of the testator to limit and confine the applica-
tinn of the trust fund to. the personal support of the designated
beneficiaries; on the contrary, it clearly appears that the provision
was for their general benefit." He also thought that, in a case
where the income was applicable to the "general benefit" of the
cestui qui trust, the interest of each was separable and appor-
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tionable, and was such an interest as could be subjected by credo
itors of any of the beneficiaries. As to the method of !lPportion-
ment he said:
"How the trust fund In question ehould be divided between Cassius and

his children is a matter not free from doubt or dlfliculty. Taking an
equitable view of It, the apportionment should be made between them so as to
assign or allot one-half thereof to Cassius, and one-half to his children, thus
making Cassius' share from the net yearly income of the estate one-fourth of
the whole."

We find ourselves unable to adopt these conclusions. If the
interest of Cassius is apportionable, and is subject to attachment,
then a fortiori it must be one which is alienable. If alienable
and attachable, then it must be one which he could anticipate.. If
an interest of tne foregoing character, then what is there to pre-
vent Cassius from demanding his proportion from the trustee in
cash, and enforcing his demand by suit? If he has an interest of
that kind, then each of those composing "his family" have a like
interest, and a like right of anticipation, and a like right to alien,
for we have already decided in the foregoing part of this opin-
ion that each person composing his family had an equal inter·
est in the bounty of the testator with Cassius. When this will
was made, Cassius was hopelessly in debt. He was financially
worthless, a confirmed spendthrift, and unable to appreciate the
proper use of property or its value. This state of things was well
known to the testator when he made this will. Yet Cassius was
his son. He could not ignore his obligation as a father. Cassius
had a wife and two sons. These were objects worthy of the tes-
tator's bounty, and their condition doubly appealed to his affection
and his duty. If he gave to Cassius a child's part of his estate,
he threw it to his creditors. Every word and line of the will in-
dicates that it was written with a view to the deplorable situation
of his son and the helpless dependency of that son's family. These
attending circumstances may, and ought to, be taken into consider-
ation in ascertaining the intent of this testator. "The interpreter
may place himself in the position occupied by the testator when
he made his will, and from that standpoint discover what was in-
tended." Blake v. Hawkins, 98 U. S. 315. That the dominat-
ing purpose of the testator in founding this trust was to provide
for the support and maintenance of "Cassius and his family" col-
lectively seems to us clear when we read the will by its four cor-
ners, in the light of the circumstances under which it was made.
It is hardly necessary to observe that if this was a simple gift.

of the interest or income of this fund, with no other limitation or
qualification than that it was "for the benefit of Cassius," it would
give to him a vested intereEit in the income. A gift "for the bene-
fit of another" would be a mere general expression of the motive
of the testator, and would impose no obligatory limitation upon
the manner of enjoyment. Apreece v. Apreece, 1 Vest & B. 364;
Dawson v. Hearn, 1 Russ. & M. 606; Ford v. Batley, 17 Beav. 303;
Yates v. Compton, 2 P. Wms. 308; In re Skinner's Trust, 1 Johns.
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& H. 10,2; In re. Sanderson's Trust, 3 Kay & J. 497; Henson v.
Wright, 88 r.renIl.,507, 12S. W.. 1035.
In the case fast cited the devise was to a trttstee of land. The

trustee was directed to hold said lands "for the benefit of said W.
A. Hamilton only, and to account to him for the rent or yearly is-
sues of said land," "for the only proper use and benefit of him (the
said W.A. Hamilton) for and during his natural life." The trus-

united in a conveyance of the lands for the
life of said Hamilton, there being a valid devise over to others at
his death. This conveyance was sought to be set aside upon the
ground that the trust was one for the maintenance and support
of the beneficiary, and that the power of alienation was therefore
'withheld by implication, as repugnant to the purposes of the tes-
tator. The Tennessee court said:
"These wordllrdo not limit the interest of the cestui que trust to a sup-

port and maiIitenance, or the object of the trust to be to make pro
vision for his support. They only operate to declare a distinct trust for the
sole and onlY 'benefit' of 'Hamilton during his life. A trust may be so
created that ,no;interest in the beneficiary,-as, when it is limited to
the support and maintenance of the beneficiary, and he is prohibited from
alienation or anticipation; so, when the income is to be paid over only in
the discretion of the trustee, or when it can only be applied for a specialus. such as edileation or support. In aU such cases the purposes of the
trust wouldobviOl'sly be defeated if the beneficiary could assign or alienate.
But whenever the absolute equitable interest is vested in the cestui qU(\
trust, and there: 1s no prohibition upon his power of alienation, the incidents
of ownershipatmch, and the interest is assignable." "It is difficult to see,"
said the court, "how this trust would be breached by an assignment of the

accrued. or to accrue.. These rents would, in such case, have been ap-
plied to the 'only use and benefit' of the beneficiary, just as effectually as
if paid into his hands." '

But here we find the words, "for his benefit" qualified, and di-
rection given. as to how it should be used "for his benefit,"-how
expended and applied. The subsequent limitations which operate,
read in the .light of the surroundings under which the will was
made, to so qualify this gift as to cut it down to one for mainte-
nance and. support, are found when we consider these circumstan-
ces:
(1) The income was not to be paid into the hands of Cassius,

saye in the absolute discretion of the trustee, but was to be "ex-
pended" by the trustee.
(2) It was not to be expended on Cassius, or for his exclusive

benefit, but for "the benefit of Cassius and his family." The "fam-
ily," as a distinct unit, was in the mind of the testator, and the
"family," of which Cassius is a member and the head, as an ob-

.. ject of the testator's anxious care, is made the recipient of his
bounty. Upon this "family" th8 income is to be "expended." Look-
ing to the condition of Cassius, the relation he bore to the testa-
tor, the natural affection of the grandfather for the children of
his son, and their utter helplessness, we can read no other meaning
than that, by the requirement that the income shall be expended
for the benefit of that son and the family of that son, the testator
meant that the expenditure should be for the support and mainte-
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nanceof that family as a family, and the support and maintenance
of that son as a member of that family. .
(3) The direction that the children of this family shall be edu-

cated and maintained "on a scale comporting with their condi-
tion and rank in life" supports this view.
(4) The language of the testator reposes in the executor a dis·

cretion as to whether the whole, or only a part, of the income
shall be expended for the benefit of Cassius and his family. The
will is explicit as to this, and is in these words:
"And it, in the judgment of my said executor, the net annual income ot

my estate, as above described, cannot all be properly and judiciously ex-
pended or advanced to Cassius and his family and to the children of Arrial,
as hereinbefore described, I authorize and direct my executor to invest such
surplus as may remain, after what he deems a reasonable expenditure has
been made, for the benefit of the child or grandchild who would be entitled
to it under the foregoing plan of distribution."

As to this surplus a further direction is given in the second item
of the codicil, by which it is provided that the one-half of the in-
come to be "expended for Cassius and his family" "shall, until ex-
pended or otherwise disposed of, as provided in said item, be held
and kept by my said executor in his possession in trust, to' the
end that the same may be applied as my executor may deem best,
and otherwise, for the benefit of my son Cassius and his family."
This is applicable to any surplus of income in the hands of the

executor. It is to be ''kept'' and applied as the executor may
deem "best, and not otherwise," for the benefit of Cassius and his
family; that is to say, it is to continue income, and subject to the
same trustEl. Thus, the larger income of one year will help. out
the shorter receipts of another. The needs of one year may greatly
exceed those of another, and provision is made for this possible
condition by giving the executor direction to keep such surplus
income for such use and purposes as may require it. Under item
8 of the will the executor had been required to invest any surplus
"for the benefit of the child or grandchild who would be entitled
to it under the foregoing plan of distribution." Counsel for com-
plainant, Raynolds, read this as if it were a direction that unex-
pected income should become the exclusive property of Cassius,
and that this in;terest was to be invested for Cassius, and that this,
at least, they might reach as subject to his debts. The better
opinion, looking alone to that item, would seem to be that the
testator had no such meaning; that the phrase, "for the benefit of
the child or grandchild," entitled to such income "under the fore-
going plan of distribution," was a mere direction that the half
which was intended for the children of Arrial should be invested
for their benefit, while the other should be invested for the like
benefit of those entitled to it. But, however this may be, there
has been no such investment. There has been, and is, an unex-
pended balance of income. This the executor holds in trust, as
directed by item 2 of the codicil, already quoted.
By the concluding clause of this last referred to item the exec·

utor is given power, if he shall so choose. to invest the surplus in·
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. "(for' the ·benefit of Cassius," to likewise hold and keep such
invested balance in trust, "the same to be expended for Cassius'
benefit, or paid to him at such times, and in such amounts, as he
(my said executor) may deem best, and not otherwise."
Until he has exercised this discretion, and invested the excess

for the benefit ·of Cassius, no interest has vested in him under this
power.
Looking to both item 8 of the will and item 20f the codicil, we

conclude: .
(1) That the executor .JPay use bis. reasonable discretion as to

Whether the whole pf tbe income shall be annually expended.
,(2) That, if he does not deem it judicious to expend the whole,

he may retain in trust such surpl\1s as unexpended income, to be
used afterwards by lliw..lls income fQr the maintenance and sup-
pOrt of Cassius and his family. .
(3) That in his discretion he may invest such surplus income for

the ''benefit of Cassius," thus devoting it exclusively to his benefit.
This power to direct surplus to the exclusive benefit of Cassius
is n6tan imperative trust, is purely discretionary, and cannot be
controlled.
(4) No such power has been exercised, and there is no fund in-

vested exclusively for the benefit of Cassius, and therefore no ques-
tion before us as to the rights of his creditors in such an event.
We have, then, a case where the trust is for the maintenance and

support of Cassius as one of the "family," collectively the objects
of the testator's bounty. Under such a trust, Cassius has no such
vested separable interest as can be reached by his creditors. That
which is given to him is not the income of the fund, or any separa-
ble part of the income. The trust, apart from the absolutely dis-
cretionary powers of the executor, is for his maintenance and sup-
port. This is all that he can compel the executor to furnish. Nei-
ther can he, as a matter of absolute right, demand this separate
and apart from his family. In the discretion of the executor he
might be separately provided for, but he has no strict legal right
to demand it. Neither is the executor obliged to use the whole
income if a less sum, in his discretion, is abundant. He may pro-
vide for unexpected deficiencies in the income by economy, when
it is not essential to use all. He may provide against unusual de-
mands by an accumulation. If he thinks best, he may invest the
whole, or any part, of this accumulation for the benefit of Cassius.
His judgment as to this cannot be controlled so long as he acts
in good faith. If he makes no such appropriation of surplus, and
does not afterwards use it, this surplus would follow the principal
at distribution, and must go as the capital goes.
This is upon the principle, as stated in Hanson v. Graham, 6

Ves. 249, "that nothing more than a maintenance can be called for,
-what can>be shown to be necessary for maintenance,-however
large the interest may be; and therefore what is not taken out
of the fund for maintenance must follow the fate of the principaL
whatever that may be." To the same effect is the opinion in Be
Sanderson's Trust, 3 Kay & J. 497. The circuit judge thought
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that there was neither an express nor implied direction that any
part of the income should follow the corpus. As to the excess, he
said "that the trustee was undoubtedly invested with a discretion
as to the amount of the income he would pay over in cash or ex·
pend for the beneficiaries," and that "this discretion, so long as
honestly and reasonably exercised, a court of equity could not, or
would not, control, but that the surplus or residue of the income
not so distributed was required to be invested for the benefit of the
cestui que trust entitled." We think the learned judge did not
give due weight to the effect of item 2 of the codicil in modifying
item 8 as to this surplus. If he is not under obligation to invest
for the benefit of Cassius, and is not under obligation to spend the
whole of the interest, and if the beneficiaries can call only for
maintenance, support, and education, then, on the principle above
stated, there is an implied direction that the unexpended and unin-
vested income shall follow the fate of the cor'pus.
It is also to be noted that there was no imperative requirement,

after the widow's death, as to the continuance of this trust for
maintenance. After her death the executor could terminate the
trust by advancing the grandchildren their respective shares if he
thought it fit and best; or he could wait until the youngest child
of Arrial should reach her majority, and then distribute. The
trust is not to continue for the life of Cassius, save in the discretion
of the executor.
In the view we have taken of this trust, it is one under which

no interest in the income has vested in Cassius.· He has, there-
fore, by necessary implication, no power to anticipate it, and none
of alienation. The trust is one for a specific purpose, and is such
a one as, under the weight of authority, neither the cestui que
trust nor his creditors nor his assignees can defeat or divert from
the appointed purposes. The case of Godden v. Crowhurst, 10
Sim. 643, is much in point. In brief, that case was this: The
testator bequeathed his residuary estate to trnstees, with direc-
tion that the interest upon it should be paid to his son for life, and,
after the son's death, to his wife and children. The will then di-
rected that, if the son should assign or charge the interest to which
he was entitled for life, or attempt or agree to do or commit any
act whereby the same, or any part thereof, might, if the absolute
property thereof was vested in him, be forfeited to, or become
vested in, any person or persons, then the trustees should pay and
apply the said interest for the maintenance and support of his
son, and any wife or child or children he might have, and for the
education of such issue as the trustees should, in their discretion,
think fit. Some years after the testator's death the son became a
bankrupt. The assignee sought to recover the interest upon the
fund. It was held that the trust for the benefit of the son, his
wife and children, was valid, and that the assignee was not entitled
to any part of the provision.
The vice chancellor, among other things, said:
"That this fund, if· it be given at all, is given collectively, and not dis-

tributively, tor the maintenance and support of the eon, and any wife and
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chilqOJl: I rchl1dl'en he maY' have. The word 'or,' there; is me1'ely addressed
t9, ,<;ollectively, 8.ll the substitutes for a singlellhUd. It is not a

dJstribution w1rlcq. separates the son from. the .wife, or the wife
from '. the, child. I' so expre,ss. myself because, according' to my apprehen-
sion,' this Is 'acltluse in which whatever benefit is intended' is given, col-
lectively; to the son and the wife and the children; and It appears to me
that ,t:pat .is t)le construction, for the reason I have stated.
Then . property is gtveJl the maintenance and support of my said
son, !lild any wife and chUd or children he may have, and for the educa-
tion of SUch' issue, or any of them, as they, (my sald trustees,) for the time
being, shaU lu"ithelrdiscretlon think fit." Now, there is nothing in point

invalidate such agtft, that I am aware of. It does not follow that
anything was, of necessity; to be pald; but the property was to be applied,
an4 there might have been a maintenance of the son and of the wife and
of the children Without their receiving tlny money at all. For instance, the

take a house for their lodging, and they might give direc-
tlonsto. tradesmen to supply the son and the wife and the children with
all that was necessary for maintenance; and therefore my opinion is that
I am. not at liberty to take this as a mere gift for the benefit of the son
simply, but it is ,a gift fot his benefit in the shape of maintenance and
support of .himself jointly with his wife and children; and, if that is the
true conliltruction of the gift in question, the result is that the assignees
are not entitled to anything."

Mr. Perry on Trusts, in section 386a, expl'esses the principle upon
whiCh we have proceeded. That learned author, after expressing
certain views as to trusts in restraint of alienation and anticipation
not necessarily involved here, says:

a trust may be so created that no interest vests in the cestui que
trusf:consequently; such interest cannot be alienated, as where property is
given to trustees to be applied, in their discretion, to the use of a third
person, no interest goes to the third person until the trustees have exer-

this discretion; so, if property is given to trustees to be applied by
tJl.e)llto the support of the cestui que trust and his family, or to be paid
over to the cestui que trust for the support of himself and the education
and' maintenance of his . children, in short, if a trust is created for a
specific purpose, and is so limited that it is not repugnant to the rule
againstpeJlpetuities, and is In other respects legal, neither the trustees nor
the cestui q,uetrust nor his creditors or assignees can divest the property
frorD the., aPpointed purpOseS" Any conveyance, whether by operation at
law or by the act of any of 'the parties, which disappoints the purposes of
the settler by divesting the property or the income from the purposes
named, would be a breach of the trust. Therefore, it may, be said that the
power to j:lre\lte a trust for specific purposes does, in some sort, impair the
power to alienate property."

The supreme court of the United States have, in the clearest
terms, upheld' trusts for the support and maintenance of a bene-
ficiary. The case of Nichols v. Eaton, 91 U. S. 716, is an instructive
one. By· the will of Mrs. Eaton she devised her estate to trustees,
upon trusts to pay the rents, profits, and income to her four children
equally during life. There was a provision against alienation and
insolvency by which, upon bankruptcy or insolvency, or an attempt-
ed alienation, the tru.st should terminate, and the income go over
to the wife and children of the beneficiary. That a devise of in-
come, to cease upon insolvency or alienation, with a limitation over,
was good, was not a question of serious contest. Under the well·
settledrnle of the English· courts of equity such cessor and limita.-
tionover'had been always held valid. Brandon v. Robinson, 18
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Ves. 429. The controversy was over another pro.ision, by which;
in case of the bankruptcy of one of the sons without wife or children,
(which was the case with respect to the bankrupt whose interest
was in controversy,) it was provided that "it shall be lawful, but not
obligatory, on her trustees, to pay to said bankrupt or insolvent son,
or to apply to the use of his family, such and so much of said income
as said son would have been entitled to in case the forfeiture had
not happened."
The contention was that this provision was designed to evade

the policy of the law which made void any arrangement by which
the beneficial enjoyment was to be secured to one, free from liability
for debts. It was insisted that the discretion vested'in the trustees
is equivalent to a direction, and that it was well known that it
would be exercised in favor of the bankrupt. The court, through Mr.'
Justice Miller, after stating that the doctrine relied upon by the
assignees who sought to reach the income as an asset of the bank-
rupt was opposed by the case of Twopeny v. Peyton, 10 Sim. 487,
and Godden v. Crowhurst, Id. 642, said:
"No case is cited, none is known to us, which goes 80 far as to hold that

an absolute discretlon In the trustee-a discretion which, by the express lan-
guage of the wlll, he is under no obligation to exercise In favor of the
bankrupt-eonfers such an Interest on the latter that he or, his assignee In
bankruptcy can successfUlly assert It In a court of equity or any other court.
As a proposition, then, unsupported by any adjudged case, It does not
commend Itself to our judgment on principle.' Conceding, to Its fullest ex-
tent, the doctrine of the English courts, their declsi()ns are all founded upon
the proposition that there is somewhere in the instrument which creates the'
trust a substantial right-a right which the appropriate court would enforce
-left in the bankrupt after his insolvency, and after the cessor of the orig.
inal and more absolute interest conferred by the earlier. clauses of the will.
This constitutes the dividing Une in the cases which are apparently. in'
conflict. Applying this test to the wlll before us, it falls short, in our
opinion, of conferring any such right upon the bankrupt. Neither of .the
clauses of the provisos contains anything more than a grant to the trustees:
of the purest discretion to exercise their power In favor of testatrix's sons.
It would be a sufficient answer to any attempt on the part of the son, In
any court. to enforce the exercise of that discretion In his favor, that the
testatrix has In express terms said that such exercise of this discretion is,
not 'In any manner obligatory upon them,'-words repeated In both these
clauses. To compel them to pay any of this Income to a son after bank"
ruptcy, or to his assignee, Is to make a will for the testatrix which she
never made, and to do It by a decree of a court Is to substitute the discre-
tion of the chancellor for the discretion of the trustees, in whom alone she
reposed it. When trustees are In existence and capable of acting, a court
of equity will not interfere to control them In the exercise of a discretion
vested In them by the instrument under which they act, (H1lI, Trustees,
486; Lewin, Trusts, 538; Boss v. Godsall, 1 Younge & O. Ob. 617; Maddison v.
Andrew. 1 Ves. Sr. 60;) and certainly they would not do so In violation of
the wishes of the testator."
The case of Holmes v. Penney, 3 Kay & J. 90, may be cited as fully

supporting the proposition that, under a trust for the maintenance
of a number of persons as a family, the trust is valid, and no one of
the beneficiaries has a separable interest. There are many Ameri,
can cases holding like V'iews. Among them may be cited Rife v.
Geyer, 59 Pap St. 393 ; Wells v. McCall, 64 Pa. St. 207; Holdship v.
Patterson, 1 Watts, 547; Chase v. Chase, 2 Allen, 101; Leavitt v.
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Beirne, 21 Conn. 1; ,Nickell v. Handly, 10 Grat. 33G; Perkins v.
Dickinson, 3 Grat. 335; Davidson v. Kemper, 79 Ky. 5; Hall v.
Williams, 120 Mass. 3«; Slattery v. Wason, 151 Mass. 266, 23 N. E.
84:3; Jourolmon v. Massengill, 86 Tenn. 88, 5 S. W. 719; State v.
Hicks, 92 Mo. 439, 4: S.W. 742; Smith v. Towers, 69Md. 77,14: Atl.
497, and 15 Atl. 92.
The decision has been rested upon a construction of the will which

brings the trust within the extremest doctrine of the English courts
as to bequests for the maintenance and support of more than one
cestui que trust. We do not thereby intend to be understood as
assenting to the proposition maintained by those courts, that the
power pf alienation is a necessary incident to a life estate in rents,

or income. That doctrine is not necessarily involved.
The great weight of American authority seems to be against the ex-
treme view of the English courts. See the cases cited above.
:The decree must be reversed and remanded, that the bill may be

dismissed, in accordance with the views herein expressed.

On Rehearing.
(February 5. 1894.)

LURTON, Circuit Judge. A petition for rehearing has been
presented and fully considered. The points made are four in
nUDlber: The' first' calls attention to section 5464, Rev. St. Ohio,
and insists that, under that section, any interest of Cassius Hanna
in the trust created by his father's will': though such an interest
be npthing more than a support and maintenance, is subject to the
demands of his creditors. That section is in these words:
"When It judgment debtor has not personal or real property subject to

levy on execution suffi.c1ent to satisfy the judgment, any, equitable interest
whIch he has in real estate, as mortgagor, mortgagee, or otherwise, or any
interest he has in any banking, turnpike, bridge, or other· joint stock com-
pany,. or in any money contract, claim or chose In action, due or to become
due to him. or in any or order, or any money, goods or effects which
he has in the possession of any person, or body politic or corporate, shall be
subject to the payment of the judgment, by action."
This ,statute was not deemed to have any application to a trust

where the beneficiary had no right to demand any Qistributive part
of the income, and under which the trustee was to apply and per-
sonally expend the income in the maintenance and suppor't of the
debtor as one of a family collectively to be maintained. The trustee,
in his discretion, might pay over the income iil' whole or in part.
That discretion could not be controlled. The trust, as we construed
it, gave the trustee the right to refuse to Cassius a separate support,
and it gave him the absolute and uncontrolled right to refuse to pay
over a dollar of the income in money. If we were)ight in the con-
tltruction we placed lipon this trust, it is within the principle of
Godden v. Crowhurst, 10Sim. 648; Holmes v. Penney, 3 Ray & J. 90;
Hill v. McRae, 27 Ala;: 1.75; Hall v. Williams, 120 Mass. 344; and
Nichols v. Eaton, 91U; S. 716. In Godden v. Crowhurst, supra,
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the vice chancellor said, concerning a trnst in this respect like the
one under consideration:
"Now, there is nothing, in point of law, to invalidate such a gift, that I

am aware of, It does not follow that anything was, of necessity, to be
paid; but the property was to be applied, and there might have been a
maintenance of the son and of the wife and of the children without their
, receiving any money at all. For instance, the trustees might take a house
for their lodgings, and they might give directions to tradesmen to supply
the son and the wife and the children with all that was necessary for main-
tenance; and therefore my opinion is that I am not at liberty to take this
as a mere gift for the benefit of the son simply, but it is a gift for his
benefit in the shape of maintenance and support of himself jointly with his
wife and children; and, if that is the true construction of the gift in
question, the result is that the assignees are not entitled to anything."

The right to acquire and receive a support in kind, as one of a
household or family, is not an interest which is capable of severance
or valuation, and is not such an equitable estate or interest in
property as can be subjected. In no view of the Ohio statute can, a
creditor be benefited. But this Ohio statute ought not to be con-
strued as relating to, or dealing with, the substantive laws of prop-
erty. It is found in the Code of Civil Procedure, and it should be
regarded as extending the remedy of creditors to property and
property interests not subject to seizure by execution at common
law on account of the narrowness of the common-law writ. At com-
mon law, the writ of execution was limited in its operation, and was,
in addition, confined to those estates recognized by the law as legal
estates. Choses in action and equitable interests were not subject
to common-law writs. On account of this, the jurisdiction of equity
to entertain suits in aid of a creditor had its origin. 3 Pom. Eq.
Jur. § 1415. Statutes have been enacted in many states extending
common-law remedies, and enlarging equitable jurisdiction in credit-
ors' suits. This Ohio statute is one of this class.
The interest which Cassius has under this trust is not enlarged

or otherwise affected by the'Ohio statute. The intere@t which the
debtor, Cassius, has in the trust, is not one which can be reached
and subjected by a creditor, either at law or at equity.
Another point made in the application for rehearing 'deserves con·

sideration. The insistence is that income at the end of each year
remaining unexpended is absolutely required to be inve@ted for the
benefit of Cassius, and that surplus is absolutely the property of
Cassius, and therefore subject to his creditors. The view expressed
in the opinion was that the executor had a discretion as to whether
he would hold such surplus for the common benefit, or invest the
same under the provisions of the eighth item of the will; that, hav-
ing made no such investment, he could not be coerced. The diso-
bedience of the executor to a positive direction to invest such surplus
would not operate to diminish the rights of Cassius or his creditors
in the fund. If there was a surplus, and it was the duty of the
executor to invest it, then the share of Cassius in the surplus is
just as much subject to the claims of his creditors as if it had been
invested. Thus far we agree with the counsel for petitioner. Did



FEDERAL REPORTERfvoh 59.

the executor ha,ve' any discretion as to 'when and how much of such
surplus income he would invest?
(1) It is too clear fqr argument that the executor had the power

to have expended the whole of such income as. it came to hand,
and thus have prevented the accumulation of a surplus.
(2) He might have ad'Vanced toOassius or his family, if he saw

fit, such unexpended current income.
(3) Under itew 9 the executor was given power to advance, at

allY time, "any portion of the final share of my estate to either of
my grandchildren that would be due to them under the plan of
distribution herein provided," subject only to. the provisions made
affeetjng tl;J,e testator's. wife. ''In other words," quoting brief of
counsel for the executor; "the executor may, in his discretion, at
ll.ny, tijpe after. the death of the widow, advance the entire estate

at anytime. prior to her death, advance
to them .all, except sufficient to raise her annuity." This provi·
li!io,Il" wbereby. the executQr, in his discretion, might turn over to
otlJ,ers the Whole' of the estate out of which the income of Oassius

wafj not only inconsistent with the suggestion that
tbe. of·Oassiusin the income was a vested one, but serves
to, ,es.w,blish the proposition that the power to invest· surplus in·
cmp.s.'\Vlls a discretionary power. If we confine ourselves to the

paragraph of item 8 of the will, it might well be contended
thaf executor had no discretion as to such surplus; but if we
look at the will as a whole, and endeavor to ascertain the intent of

we are led to the conclu,sion that the testator did not
require the unexpended income to be invested for the

benetltof Cassius, or Oassius and the members of his family. No
power is anywhere given by the eighth item to trench upon such
invest;n:ients. If, however, we turn to item 2 of the codicil, we
see that unexpended income is to be. held in trust "until expended
or othe,l'wise disposed of, as provided in said item," "to the end that
the same may be applied as my said executor shall deem best, and
not for the benefit of my son, Cassius, and his family."
Speaking of the investment authorized by item 8, the testator con-
tinues by adding:
"Also, any portion ot said share ot Income which may be invested for

the benefit of CassiUS shall likewise be beld and kept in his own posses-
sion In trust by my said executor, the same to be expended for Cassius' ben-
efit, or. paid to him' at such time, and in such amounts, as he (my said
execp.tor). may deem best; and not otherwise."
The interest of Oassius in such investment is that "portion of

said share of income which may be invested for the benefit of Cas-
siu!!." What is that portion? It is clearly not the whole of the
unexpended income of one·half of the estate. The family of Cas-
sius.1,ladinterests in the income; each member an interest equal to
that of Cassius. The testator did not contemplate that the whole
of such surplus income should be invested for the exclusive benefit
of Oassius. He speaks of the interest of Cassius "as any portion
of said share." The share he refers to is the one-half of the net
income set apart as a fund out of which the executor was to expend
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the whole, or as much as he deemed judicious, for the support of
Cassius and his family. The interest of Cassius is tD be that "por-
tion" of the surplus of that share which the executor shall invest
for the benefit of Cassius exclusively. How is the portion of Cas-
sius to be ascertained and separated from the portion to be held
for the benefit of the others who compose his family? Looking to
the whole scope of the will, we must conclude that this is, as is
everything else beyond maintenance, left to the sound and uncon-
trolled discretion of the executor. He may pay over to Cassius,
if he see fit, the whole of the share of income out of which he and
his family are to be supported. This discretion is, as we have al-
ready seen, personal, and beyond legal coercion. It is easy, there-
fore, to gather that the executor has a discretion as to what shall
be set off for investment exclusively for the benefit of Cassius.
What shall be the fate of the portion invested for Cassius?
(l) It is to be observed that the executor is given the evident

discretion as to the manner in which such fund shall be used.
(a) He may expend it for his benefit.
(b) Or he may pay it over to him in such sums, and at such times,

as he may deem best, "but not otherwise."
(c) If it be neither expended nor paid over, then what? Will

it pass to the distributees of Cassius, or under his will? Not one
word occurs giving Cassius any further or other interest than
such as the executor chose to give. The fund is to remain in the
hands of the executor until he pays it over to Cassius or expends
it for his benefit, or until the day of final distribution. It will
then constitute unexpended income, and, as such, pass with the
corpus of the estate. The beneficiaries, having no other interest
in the income than a right to maintenance, have not a vested in-
terest in the income. They are to be supported out of the income.
The executor may spend so much as he deems proper. The rest,
not being given to the testator, is per necessitate, when the trust
ceases, to be held and distributed as part of the corpus. This is
what the testator understood when in the ninth item of the will,
and the fifth item of the codicil, he directs, upon the termination
of the trust, a distribution of the "whole of my estate," or the
"whole of my estate as it may then exist." The fair and rational
interpretation of item 8, so far as it refers to the duty of invest-
ment, when construed in the light of the purpose of this testator
as manifested by surrounding circumstances, and in the light of
the whole scope of the will, particularly the second item of the
codicil, was to make the investment of surplus income a matter of
discretion not to be controlled by the court.
The other points suggested in the application for a rehearing

have all been heretofore passed upon, and are covered by the opin-
ion. Rule 29 provides that a petition for rehearing shall briefly
and distinctly state its grounds, "and will not be granted or per-
mitted unless a judge who concurred in the judgment desires it,
and a majority of the court so determines." It may be added that,
when such reargument is desired, it will be ordered without wait-
ing for the application of counsel. Public Schools v. Walker, 9
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Wall.6Q3. • In the case above cited the chief justice said, as to
such petitiQn, that:
"Wbenthe court does not, of Its own motIon, order a rehearIng, it wlll

be proper for .counsel to submIt, wIthout argument, as has been done In
the present ID,stancEl, a brIef. written or prInted petition or suggestion of the
poInt or polrltil, thought Important. If, upon such suggestion, any judge who
concurred in the decision thinks proper to move for a rehearing, the motion
will be considered. If not so moved. the rehearIng will be denied as of
course."

That practice has been followed in the present case. The points
upon which counsel have)!lUggested a reargument have been con-
sidered. In view of the fact that each point was fully presented,
both in oral and printed arguments, we are ()f opinion that no bene-
fit would result from further argument.
Petition dismissed. .

WENHAM v. SWITZER.
(CIrcuit !Oourt of Appeals, Ninth CircuIt. January 15, 1894.)

No. 96.

1. SPECIFIC PEltFOIUfANCE-OONTRACTS ENFOltCEABT,E-ACCEPTANCE OF OFFER.
Defendant, owning a hal,f Interest in a .lode mining claim, wrote plain-

tiff that the other balf was for sale, but that It could not be bought for
less than a certaIn sum, and that, If plaIntiff wIshed to buy, he had bet-
ter send defendant such sum. Plaintiff, in answer, sent part of the
amount, and gave defendant authority tn telegraph for the balance. De-
fendant paId more than the lIIDount named, purchasing in his own
name. Held, that the. col,'respondence created no contract, agency, or
trust, bInding on the parties, enforceable in equity. 51 Fed. 351, affirmed.

2. SAME-DILIGENCE OF PLAINTIFF.
After defendant had purchased, he wrote plaintiff, offering to convey a

balf interest in the claim for a certaIn sum, on plaintiff's sending enough
money to amount, with hIs deposit on hand. to such sum. Plaintiff did
not answer for 10 months, and then did not send the amount named.
Held, that there was no contract enforceable In equity. 51 Fed. 351.
affirmed. .

Appeal from the Circuit Court of the United States for the Dis-
trict of Montana.
In Equity. Suit by A. A. Wenham against William S. Switzer

to compel specific performance of a contract. Bill dismissed. 51
Fed. 351. Plaintiff appeals. Affirmed.
ThIs is a suit in equity to compel the specIfic performance of a contract.
It is alleged In the blll that appellant, Wenham, who Is a resident and citi-
zen of Oleveland, OhIo, and respondent, SWitzer, who Is a resident and citi-
zen of Butte, ?dQnt., In Aprll, 1888, entered into a contract to purchase the
BUrner lode mining claIm, situate in Summit Valley mining. district, Silver
Bow county, Mont,; 'that respondent had the sole management of the nego-
tIations for the purehase of the property, and 'agreed to purchase the same
for tbe joInt penefit of appellant and respondent each to have an undivided
half interest therein; that, at the time the agree,ment was made, It was not
known for what prIce the property could· be 'obtalned; that appellant ad-
vanced and pajd to respondent, on account lof said purchase, the sum of
$500, which was to be applied for the purchase; that afterwards, in the
month of May, 1888, appellant represented .to ,respolldent that the property


