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CENTRAL VERMONT R. CO. v. SOPER et al.
(Circuit Court of Appeals, First Circuit. January 12, 1894.)

No. 75.
1. AC'rIOlSs-JOlNDER OF CAU$ES.

Under the Massachusetts practice acts, a count on a bill of lading may
be united in the same declaration with a count in tort for negligence in
the loss of the goods shipped.

a PLEADING-CONDITIONS SUBSEQUENT-WAIVER.
The defense to an action against a carrier for loss of goods shipped,

that the claim was not made nor the suit brought within the time stipu-
lated in the contract of shipment, must be specially pleaded; but, if the,

that the answer faibrto set up such defense is not taken at the
trial, it will be considered waived.

3. ApPEAL-REVlEw-BILL OF EXCEPTIONS.
On questions of admissibUity of evidence, not involving any substantial

error contrary to the law and justice of the case, the court will not
outside the bill of exceptions, although the bill assumes to make all the

and proceedings in the court below a part of it.
4. '1'0 EVIDENCE. ,

An objection to testimony as irrelevant, where such testimony is admit-
ted on the understanding that it is to be connected, to be available, must
be renewed after the failure to connect it. .

5. OF MACHINERY.
On the question of the origin of a fire in an elevator, testimony of wit-

nesses is admissible to show the tendency of the bearings of the machin-
ery to become heated, and of the inflammable character of the dust col-
lectingaround such bearings, and that a previous fire was caused by such
heated .bearings.

6. ApPEAL-REVIEW-OBJECTIONS NOT RAISED BELOW.
Where an instruction is 'strictly in accordance with law, but,' by the

way in which some expressions were emphasized; might possibly mislead
the jury, and the party does not object to any specific expressions, nor
ask the court to give any additional instructions, an exception therf>to is
unavailing.

7. BILL OF LADING-STIPULATION AS TO TIME FOR MAKING CLAIM FOR Loss OR
DAMAGE.
A stipulation in a bill of lading which requires a written claim for loss

or damage to be made within 30 days after the loss or damage occurs,
where the entire transit may not unreasonably consume the whole of
such time, is unreasonable and void.

8. SAME-LlMITATION OF ACTION FOR Loss OR DAMAGE-WANT OF KKOWLEDGE.
A stipulation in a bill of lading-appearing to be In common and public

use, with general acquiescence. and agreed to by the parties without pro-
test-requiring an action for loss or damage to be brought within three
months after it occurs, will ::l()t, with reference to the particular transit
in this case and the circur;nstances sht)wn, be held unreasonable and void;
and it cannot be controlled by want of knowledge of loss or damage,
where such want of knt)wledge Is not due to extraordinary circumstances.

In Error to the Circuit Court of the United States for the Dis-
trict of Massachusetts.
At Law. Action by John E. Soper and others against the Cen-

tral Vermont Railroad Company for the loss of 3,600 bushels of
grain. Verdict and judgment for plaintiffs. Defendant brings
error. Reversed.
. The bill of exceptions was as follows:
This was an action for the loss of certain grain. The plaintiffs' declara-

tion was in six counts. 'J:)ie defendant, by its answer, denied generally the
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allegations of the plaintiffs, and also claimed that the grain was being trans-
ported under bills of ladjng,And that, QY the, t,erms of said bills of
lading, binding upon the plaintiffs, the defendant was not liable.
In the opelllng· of the1rcase, the plaintiffs introduced six bills of lading,

The bills of lading were all dated. AUIDIst 11, 1890, except one, wWch was
dated August 18, 1890. In all other respects, they were alike. A copy of
one ofthem attached to, aI),d madea ll¥t of, this bill of exceptions.
It appeared: grain in WRll being transported from Chicago,
In the state of illinOIS, dnder bi11s"of lading, to Boston, in the state of
Massachusetts. In the course of such transportation, the grain was brought
by boat from Chicago to Ogdensburg, N. Y., where it was unloaded into the
elevl;ttor' of the defendant, and thence" transferred to the cars. Henry B.
Moore,One of the plaintiffs, testified that, at the time: they bought the grain
in probably in the el,eYator ot the defendant at Ogdensburg; that
the iixdorsement, "Hold at Ogdensburg for made upon all the
bills of lading by their instructions; that although the destination of the
grain, as,minuted upon the bills of lading, was Boston, the grain was intended
for sale at, New England pofnt$'QtherthanBoston; that the purpose of or-
derinj' held at Ogqensbmg was to enable them to change the des-
tinatiOn; llM ordertt forwarded to destination, after it was sold;
and that, in case'of a bill of lading so stamped, the' defendant, in the ordi-
nary course of would have no right to load and forward the grain
unt11'sodireeted by them. ··He' further testified that they had been extensive
shlppersot grain by the defendant's:route for some years, and when grain
was held at Ogdensburg by their as this grain was, they were
accustomed to insure it against loss by fire at their· own expense. It also

grain'sued for was covered by insurance which
the plaintiffs had taken out; and on account of which they received a certain
sum after the commencement of thls·suit, wWch the plaintiffs agreed should
be creditMon account of this claim in suit; but this became immaterial by
the election of the plaintiffs to proceed upon the tWrd count, as hereinafter
stated.
It wllsconceded that the grain in ,question was destroyed by fire while in
the defendant's elev,a..tor at Ogdensburg, and before the plaintiffs had given
orders to forward the same. ,Theplalntiffs claim that the defendant had
been gullty,ofnegllgence in the management of its elevator in which the
grain was stored, which contributed to the loss, for which the defendant was
liable. in .this action. It. appeared that the fire in question was first discovered
a little before five o'clock in the morning of Tuesday, September 9, 1890. The
elevator'J:u1dbeen started at seven o'clock in the morning of the day previous,
and had l'UJ;l, with an hour's intermission for noon, and another hour's inter-
mission for supper, until between eight and nine o'clock in the evening, when
it was shut down; and the entire crew left the· building, and went to work
in what was known as the "New Elevator," situated between two and three
hundredfeetfrplu. ,the elevator Jnqu¢stion, which was. known as the "Old
Elevator." The plaintiffs claimed,in the opening of their case, that the fire
originated at the foot what was. known as the "lofting leg." This lofting
leg was a of machinery by which the grain was carried from the bot-
tom to the tOIl of the 1t consisted of an iron tube inside, which
ran a beltuponw/lich were at intervals of about two feet, buckets.
This, belt passed ,over a pulley at the top of the lofter, about :three and one
half feet in diameter, and over another at the foot of the lofter, about two
feet in diameter. The grain was carried in these buckets from the bottom
to the top of the building, and there discharged into spouts by which it was
conveyed to the bins in different par1;s of the elevator. The pulley at the
bottom of the lotting leg made about ninety-six revolutions per minute; and
the claim of the plaintiffs. was that the .bearings at the sides of this pulley
had becozn,e hea.ted, and thereby, ignited. ,the dust wWch had accumulated
upon them, from which the fire was communicated to the building. There
was no direct evidence that the fire started at the foot of the lofting leg,nor
as to the place or manner of its origin. '
The plaintiffs introduced as a witness one Aaron Linton, who testified that

he was for I)lany foreman fD this elevator. and well acquainted with
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its c<>nstrnction and method of operation. The witness had ceased to bl.\
foreman August 14, 1887, and from that time had not been employed in or
about the elevator. The witness testified, among other things, that the bear-
ings of this pulley at the foot of the lofting leg were beneath the elevator floor,
and were oiled by pouring oil into two pieces of pipe, about two feet long,
which led from above the floor down into the bearings. He was allowed to
testify, against the objection and exception of the defendant, that while he
was foreman of the elevator these bearings frequently became heated, that
there was a tendency for dust to accumulate at that point, and that there was
also a tendency for the pipes to become clogged and filled with dust and
grease. He further testified that there were plugs in the end of these pipes,
which were removed when the oil was poured in. This evidence was admit-
ted, as appears in the report of the evidence, upon the understanding that
the plaintiffs would show that the condition of things at the foot of the loft-
ing leg at the time of the fire was substantially the same as when the witness
was in the defendant's employ.
The plaintiffs introduced the deposition of one Timothy O'Connor, who

testified that he was at the time of the fire, and for some time previous !bad
been, what was known as "weighman" in the old elevator; that in that
cr..pacity he was assisted by another weighman, whose duties were the same
as his own; that he was required to weigh the incoming grain for one Iiour,
and then to layoff for one hour; that, as· weighman, he stood about eight
feet di&tant from the foot of the lofting leg; that, when not weighing, a part
of his duty was to oil the bearings at the foot of this leg; and that he oiled
them once an hour. Against the objection and exception of the defendant,
this witness was allowed to testify as follows:
"Q. Did you ever know the bearings at the foot of the lofting leg to be-

come heated? A. I do.
"Q. You have known it? A. Yes, sir.
"Q. HoW long prior to this time had you noticed it? A. I do not remem-
ber.
"Q. About how long before? A. I do not remember.
"Q. Was it a month? A. It might have been less.
"Q. You say it might have been a month. Would you say two weeks? A.

I do not remember.
"Q. All I want to get at is your best understanding. A. I will say a month.
"Q. These bearings, you say, would become heated at this point? A. Yes,

sir.
"Q.Would they ignite any dust or accumulations there? A. Yes, sir.
"Q. Have you ever known the dust to become ignited? A. Yes, sir.
"Q. Many times? A. Once.
"Q. Was this the time you were speaking of? A. No, sir."
The same witness testified that on the day before the fire he had discharged

his usual duties as weighman in the elevator, that he had oiled the bearings
at the foot of the lofting leg at 6:30 o'clock in the evening, and that at no
time during the day had he noticed any indications that the bearings were
heated.
The plaintiffs also introduced one Robert H. Jenkins, who testified that he

had had considerable experience in the management of elevators, that the
dust which accumulated in the operation of handling grain in the elevator
was very combustible, and that if this dust was suffered to remain upon a
bearing, and the box became sufficiently heated, it would burn. Having so
testified, he was permitted to answer the follOWing questions, against the
objection and exception of the defendant:
"Q. Whether or not there is a tendency, in running an elevator, tor the

machinery to get hot? A. Yes, sir; there is.
"Q. What is necessary to prevent it? A. Well, a box may get heated from

the shaft being out of line, or a box may get heated if no oil comes onto the
spindle,-the arbor of the shaft. The oil tube may be clogged up, and the
box get heated from friction, or the shaft may get heated from being out of
line. Either case will produce a hot box."
There was no direct evidence in the case tending to show that any shaft

in the defendant's elevator was out of line, or that the oil tubes to the bear-
v.59F.no.8-56
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in:gsatithe footlot the loftlngleg, or to any, other·bearings in the defendant's
elevator" hali become clogged. :'l.Allthe foregoing testlfilony was introduced
by the plaintitrs· in the openIng of their case.
At the close of.' the plaintiffs' case, the defendant moved that the plaintiffs

be requiJ.'ed to elect upon which count in the declaration they would proceed,
and the plaintifl!s elected to. proceed upon the third count. At the close of
the case. and before the same was submitted to the jury, the defendant filed
a motion that the court direct a verdict in its favor-First, for that the plain-
titrscouldnot proceed against.the defendant upon Its common-law liability
as a eommon .carrier, as they were attempting to do by electing to proceed
upon the,thltd C01l1!t In the. declaration, but must recover, it at all, upon the
contract as determined by the bill of lading; second, for that there was no
evidence of any neglect upon the part of the defendant, which should be sub-
mitted to. the jury. This motion the court overruled, and the defendant ex-
cepted. .
The defendant also flIed a motion that the court direct a verdict in its

favor for that It· appeared that no notice was, given within thirty days, and
that the suit was not begun until more thnn ninety days after the happening
of the' loss. Tllis motion was also overruled by the court, and the defendant
excepted.Oopiesof both these motions are attached to, and made a part of,
the bill of exceptions. The, evidence, exhibits, and the charge· of the court,
are referred to, and made a par17 of this bill ·ofexceptions.
;In reference· to .,the right of. the plalntltrs· toreeover, notwithstanding that
the.sult was not begun within ninety days from the happening of the fire,
the court Instructed the jury as follows: "As to the provision, gentlemen,
which provides that suit must be brought within ninety· days, .my instruction
is that this. limitation is binding upon the plaintiffs, and they would be bound
to pursue their· remedy within ninety days, provided they had fUll knowledge
of the cause of the fire. But If the consignees or plaintiffs. were not in pos-
session of the facts and circumstances or situations concerning the loss, and
were not wanting In the exercise of reasonable diligence to ascertain the situ-
ation, then it would work ·.an·unreasonable .limitation, if allowed to operate
to defeat the plaintiffs'rlgbt of recovery, provlded,of course, you should
(iJJ.d that the defendant was negligent. But if you should find that the plain-
tiffs had full knowledge within the ninety-days period of the cause of the
fire, or If, by the exercise of .reasonable diligence, they could have discovered
the cause, then. they cannot rocoyer, as their suit should have been brought
within that period; and upon this question the burden is on the plaintiffs
to show want of knowledge, and the exercise of due diligence;· but you may
find the fact In view of aU the. evidence from both sides, considering all the
situations and circumstances, and whether the cause was clothed in obscurity
or otherwise." To the submlsslon of this question to the jury, and to the

In which it·was submitted, the defendant excepted.
. The defendant claimed that. from all the circumstances in the case, it was
evident that the fire was of incendiary origin. In reference to this aspect of
tllecase; the court instructed the jury: "Now, gentlemen, if you should find
that this fire did not result from the defective appliances, or from the gath-
ering debris, but was the re,;\Ult of incendiarism, the defendant will not be
liable, provided the defendant furnlshedreasonable watchmen, and other
reasonable protection against such hazard. Of course, a party having an
obligation upon them to protect property must exercise reasonable care to
protect it agalDSt all hazard. There can be no arbitrary rule as to the num-
ber of watchmen, but the pJ'pvlslon should be reasonable with respect to all
risks and hazard of this kind. If you should find, therefore,that the fire was
set, and that the defendant did not provide reasonable safeguards by way of
watchmen,-a reasonable number, or reasonably prudent and safe· watchmen,
-and that caused 01: the setting of It, then the plaintiffs would be
entltiedto recover." To the charge as above given, in this respect, the de-
fendant excepted.

C. A. Prouty and Sigourney Butler, for plaintiff in error.
I. The testimony of Mr. Linton, who was foreman at the elevator previous
to 1887, that the bearlnp at' the foot of' the lofting leg .frequently became
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heated, was inadmissible. The time referred to was more than three yel/.rs
before the happening of the fil"e. It does not appear, nor can it be fairly
inferred, that the bearings at the foot of the lofting leg ever became heated
if they were properly cared for. If the plugs in the ends of the pipes which
served as oil tubes were suffered to remain out, so that the. became
filled up with dirt and grease, and the oil did not find its way into the bear-
ings, they became heated. But that the employes, whose business it was to
oil these bearings when Mr. Linton was foreman, in 1887, neglected their
duty on some occasions, had no possible tendency to show that the employes
of the dE'fendant also neglected their dUty at the time in question. It is not
permissible to show that a person is habitually careless, as bearing upon the
question whether he has been careless upon a particular occasion. Gahagan
V. Railroad Co., 1 Allen, 187; Maguire v. Railroad Co., 115 Mass. 239; Whit-
ney v. Gross, 5 N. E. 619, 140 Mass. 232; Propsom V. Leathem, (Wis.) 50 N.
W.586.
II. The testimony of Mr. O'Connor that at one time, about a month before

the happening of the fire, the bearings at the foot of the lofting leg became
sufficiently heated to ignite the dust upon them, does not tend to show that
they did so become heated upon the occasion in question, and is inadmissible.
1 Green!. Ev. § 52; 1 Best, Ev. pp. 353, 354, § 255; Collins v. Inhabitants of
Dorchester, 6 Cush. 396; Bloor v. Town of Delafield, 34 N. W. 115, 69 Wis.
273; Phillips v. Town of Willow, 34 N. W. 731, 70 Wis. 6; Parker v. Publish-
ing Co., 69 Me. 173; Early v. Railway Co., 33 N. W. 813. 66 Mich. 349;
Railway Co. v. Wynant, 17 N. E. 118, 114 Ind. 525; Edwards V. Navigation
Co., 39 U. C. Q. B. 2M.
Ill. The testimony of Mr. Jenkins that there was a tendency, in the run·

ning of an elevator, for machinery to get hot, was incompetent. When asked
what was necessary to prevent it, he said tha: a box might get heated from
the fact that a shaft was out of line, or that the oil did not come in contact
with the bearings. There was no evidence tending to show that any shaft
in the defendant's elevator was out of line, or that there was any bearing
which had become clogged up so that the oil did not reach it.
IV. The plaintiffs sued in three counts,-the first, in contract, on the bills

of lading; the second, in contract, against the defendant as common carrier
and insurer; the third, in tort against the defendant as common carrier, for
its negligence, wh,E'reby the grain was destroyed. At the close of the plain-
tiffs' case, they electE'd to withdraw the first and second counts and stand
on the third. Subsequently, the defendant moved that thE' plaintiffs could
not proceed against the defendant upon its common-law liabilIty as a common
carrier, as they were attempting to do by electing to proceed upon the third
count in the declaration, but must recover, if at all, upon the contract as
determined by the bill 'of lading, and, therefore, that the court should order
a verdict for the defendant. This motion the learned judge overruled.
By the issuance of the bill of lading by the defendant, and by the accept-

ance thereof by the plaintiffs, a new contractual relation was created, entirely
replacing that of common carrier and shipper or consignee. The case was
thereupon taken out of the class of common carriers, and carried into one
of the numerous classes of special bailment, and was henceforth governed
by the law of the latter. The common law defines the duty and liability in
the former class. In the latter, the parties themselves make their own spe-
cial laws governing that particular contract, and are bound thereby. York
Co. v. Illinois Cent. R. Co., 3 Wall. 107; Liverpool & G. W. Steam Co. v.
. Phenix Ins. Co., 9 Sup. Ct. 469, U. S. 397; Farnham V. Railroad CO.,55 Pa.
St. 53.
The special contract constitutes the only contract or relation between the

parties. The plaintiffs are bound by its terms, and the defE'ndant is entitled
to the relief that such special contract gives. Squire v. Hailroad Co., 98
Mass. 239; Grace V. Adams, 100 Mass. 505; Pemberton Co. v. New York
Cent. R. Co., 104 Mass. 144; Graves v. Railroad Co., 137 Mass. 33.
No recovery can be had, either in an action against a. carrier on any com-

mon-law liability for loss of goods which were in fact carried under a special
contract limiting liability, (White v. Railway Co., 2 C. B. [N. ,S.] 7; Latham
V. Rutley, 2 Barn. & C. 20; Railway Co. v. Bennett, 89 Ind. 457; Snow v.



88'4 FEDERAL R.EPORTll':R. vol; 59.

Railroad Co.,'!) N. E. 702, 109 Ind.422,)orl.D. an action against a common
carrier on'lt'statutory liability for loss' of goOds carried underc a special con-
tract, (Bassett v.'Rl/-i1road, 13 N.:E. 370, 145 Mass. 129.)"
The plaintiffs must stand by their election. ,Clitpp v. Camllbell, 124 Mass. 50.
V. There was no evIdence which the submission of the question

of negligence to the jury.
While the jury, in all cases; are' to say whether the particular Inference of
fact ought to be drawn from the testimony, it is for the judge to determine,
as a preli:ID.inary matter, whether that inference can be drawn by a fair and
reasonable'maq; Railway Co. v. Jackson, 3 App. Cas. 193; Pleasants v.
Fant, 22 Wall. 121; Randall v. Rallroad Co., 3 Sup. Ct. 322, 109 U. S. 478;
Ryder v. Wombwell,L. R.4 Exch. 33.
A warehouseman is bound to exercise only such care as a man of ordinary

prudence would use In reference to his own property under similar circum-
stances. Knapp v. Curtis, 9 Wend. 60: Schmidt v. Blood, Id. 268: Claflin v.
Meyer, 75 N.Y. 260; Garside v. Navigation Co., 4 Term R. 581; Ducker v.
Barnett, 5 Mo. 97.
The burden is on the plaintiffs to prove negligence. Willett v. Rich, 7 N.

E. 776, 142 Mass. 356: Rantoad Co. v. Capps, 16 Am. & Eng. R. Cas. 118;
Claflin v. Meyer, 75 N. Y. 269.
The plaintiffs must certainty the particular In which

the negligence consists. nanlel v. Railway Co., L. R. 3 C. P. 216; Noble v.
Toronto,46U.C. Q. B. 519; Wheelan v. nallroad Co., (Iowa,) 52 N. W. 119;
Ellison V. T1'Uesdale, 51 N. W,918, 49 Minn. 240; Draper v. Canal Co.• 23 N. E.
131, 118 N. Y. 118.
Not only must·the plaintiffs affirmativelyshQw negligence upon the part of

the defendant, but theyniust further prove that this negligence contributed
proximately to U,le Injury. Railroad Co.v. Reeves, 10 Wall. 176; Denny v.
Railroad Co., 13 Gray, 48:t;·,Hoadley v. Transportation Co., 115 Mass. 304:
Morrison v. Davis, 20 Pa. St. 171; Whart.Neg. (2d Ed.) § 85; Roberts v. Gur-
ney, 120 Mass. 33; v. Railroad Co., 23 AU. 590, 64 Vt. 107; Mc-
Nally v. Colwell. (Mich.) 52 N. W. 70.
VI. The trial court erred' il1 its rulings a·nd charge as to the effect of the pro-
vision as to notice of loss or damage, ani!. as to the time of beginning suit.
A contract for bailment,with special clauses limiting liability, may be made,

and is binding upon the parties thereto, provided the clauses limiting liability
are reasonable. York Co. v. Illinois Cent.R. Co., 3 Wall. 107; Liverpool &
G. W. Steam Co. v. PheniX Ins. Co., 9 SUp. Ct. 469, 129 U. S. 397.
A clause in a contract limiting the time within which, for breach of the

contract, a claim shall be made or an action shall be. brought, is lawful, and
often resorted to. Amesbury v. Insurance Co., 6 Gray, 596; Express Co. v.
C&dwell, VVall. 2M. .
A clause limiting the time within which claim is to be made has been held

good in cases Of forwarding goods: Ninety days, (Express Co. v. C&dwell,
utsupra;) seven 'days, (Lewisv. Railway Co., 5 Hurl. & N. 867;) three days,
(Moore v. Railway Co., L. R.I0 11'.95;) in cases of delivery of telegrams, (Wolf
v. Telegraph Co., 62 Pa. St. 83;) .and of insurance, (Riddlesbarger v. Insurance
Co., 7 W&l. 386: Fullam v. Insurance Co., 7 Gray, 61.)
A clause limiting the time within which an action shall be brought has been

held good in a great number of insurance cases. See Amesbury v. Insurance
Co., ut supra.
The same reasoning is applicable to a special contract of bailment Ames-

bury v. Insurance Co., ut supra; Ol'ay v. Insurance Co., 1 Blatchf. 280;
Wood, Lim. (1882) p. SO.
And the colirts have sustained clauses limiting the time in which suit shall be

brought to sixty days (Thompson v. Railroad Co., 22 Mo. App. 321) and to
forty days, (Railway Co. v. Trawick, 4 S.W. 567, 68 Tex. 314.)
VII. Whether or not the clause limiting the time for bringing suit is rea-

sonable, is a question for the court, and not for the jury, to decide. Thomp-
son v. Railroad Co., 22 Mo. App. 321: 2 Thomp. Trials, § 1572.
VIII. The colirt erred in its instruction as to defendant's duty and liability

in case the jury found the fire to have been of incendiary origin.
A warehouseman must take aU ordinary and reasonable measures to Set>
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that the goods in his hands are kept reasonably secure from all ordinary
risks. He must show such degree of care as a man of ordinary prudence
would show. He is responsible for ordinary negligence. Norway Plains
Co. v. Boston & M. R. Co., 1 Gray, 263, and cases cited ante, V.
The jury should have been instructed that the defendant was obliged to

show only such diligence and precaution as the exigencies of the particular
service in question reasonably required, and that the defendant was not
obliged to guard against unforeseen and unprecedented occurrences. Rail-
road Co. v. Reeves, 10 Wall. 176; Denny v. Railroad Co., 13 Gray, 481;
Hoadley v. Transportation Co., 115 Mass. 304; Searle v. Laverick, L. R. 9
Q. B. 122; Lancaster Mills v. Merchants' Cotton-Press Co., 14 S. W. 317, 89
Tenn. 1; Norris v. Railway Co., (Fla.) 1 South. 475; Cowles v. Pointer, 26
Miss. 253.

Robert M. Morse, (William M. Richardson and Oharles E. Hellier,
on the brief,) for defendants in error.
T. Linton's testimony was properly admitted.
The record states that his testimony was admitted upon the understanding
that plaintiffs would show that the condition of things at the foot of the
lofting leg was the same at the time of the fire as in 1887. Defendant malle
no motion to strike out Linton's testimony for want of such evidence; and the
exceptions do not state or imply that the testimony is now objected to upon
that ground. Therefore, it is not open to defendant to maintain that the
evidence is inadmissible upon that ground.
'l'he testimony is admissible as showing, and affecting the defendant with

knowledge of, a dangerous condition of things at the particular place and liS
showing the possibility or probability of fire from the causes described.
Railroad Co. v. Richardson, 91 U. S. 454; Piggot v. Railway Co., 3 Man.
G. & S. 229; Sheldon v. Railroad Co., 14 N. Y. 218; Field v. Railroad Co., 32
N. Y. 339; Webb v. Railroad Co., 49 N. Y. 420; Cleaveland v. Railway Co.,
42 Vt. 449; Railroad Co. v. McClelland, 42 Ill. 358; Smith v. Railroad Co., 10
R. I. 22; Longabaugh v. Railroad Co., 9 Nev. 271. See, also, Standish v.
Washburn, 21 Pick. 237; Todd v. Rowley, 8 Allen, 51.
II. The testimony of O'Connor was properly admitted for the same reasons.
III. The testimony of Jenkins that bearings might in several ways become

sufficiently heated to ignite grain dust was properly admitted as expert tes-
timony, in connection with the testimony of Linton and O'Connor that at
several times before the fire the bearings had become sufficiently heated so
a'S to ignite the dust, as also in connection with the testimony in the case

• that the fire, when first seen, was at the foot of the lofting leg near the bear·
.

IV. It was rightly ruled that plaintifi's might proceed under the count in
tort.
The existence of a written contract does not estop the plaintiff from suing

in tort for negligence. Tlle remedy in tort and the remedy upon the con-
tract are coexistent, and plaintiff may elect which he will pursue. School
Dist. in Medfield v. Boston, H. & E. R. Co., 102 Mass. 552.
By the Massachusetts practice act, (Pub. 81. c. 167, § 2, sUbd. 5,) a count in

tort and a count in contract may be inserted in the same declaration, when
both counts are for the same cause of action. Thus, a count in tort, for the
conversion of goods, may be joined with a count for breach of a contract to
hold the goods until plaintiff's lien was paid. New Haven & N. Co. v. Camp-
bell, 128 Mass. 104; Cunningham v. Hall, 7 Gray, 559. .
V. "There was evidence for the juty of negligence upon the part of the de-

fendant.
The only question that the court will consider is whether there was any

evidence upon which the jury might properly find a verdict for the plaintiff.
The court will not pass on the weight of the evidence. Robbins v. Potter,
98 Mass. 532; Forsyth v. Hooper, 11 Allen, 419; Hillyer v. Dickinson, 28 N.
E. 905, 154 Mass. 502.
. There can be no question that under the decision in Railroad Co. v. Richard-
son, supra, there was evidence from which the jury might find that the de-
fendant was negligent, and that Its negligence caused, or contributed to pro-
. duce, the .loss.
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VI. It is a well-recognized principle that a carrier's exemption from lia-
bll1ty must include such ,grounds only as are just and reasonable, In contem-
plation of law. Railroad v. Lockwood, 17 Wall. 357; Judson v. Railroad
,Corp., 6 Allen, 486; Squire v. Hailroad Co.• 98 Mass. 239; Grace v. Adams,
100 Mass. 505; Pemberton Co. v. New York Cent. R. Co., 104 Mass. 144;
Hoadley'v. Transportation, Co., 115 Mass. 304; Bank of Kentucky v. Adams
Exp. Co., 93 U. 8;'174; Peek v. Railway Co., 10 H. L. Cas. 478, 493; Express
Co. v. Caldwell, 21 Wall. 264.
Whether or not a condition is reasonable is a question for the court to

determine, and ih each case depends upon the peculiar circumstances of the
case. Railroad Co, v. Lo&.wood, 17 Wall., at pages 380, 381.
In Bank of Kentuckyv. Adams Exp. Co., supra, a condition that the car-

rier would not be liable for loss by fire on connecting- lines was held
unreasoJ;1able. In Railroad Co. v. Lockwood, supra, so held In regard to a
stipulation, for exemption from responsibility for negligence of defendant's
servants. In Express Co. v. Caldwell, 21 Wall. 2M, an agreement was made
between the express company and the plaintiff that the company should not
be in case of loss unless claim should be made within 90 days from
del1Y8I1'()f the property to the express company. The court upheld the rea-
sonablen!"$/Iof thiscondit1oh, but said, (page 271:) "Possibly, such .8 condi-
tion be regarded as unreasonable, if an insu1llcient time was allowed
for to learn whether the' carrier's contract had been performed.
But that.cannot be claimedbere. The transit required ouly one day."
In the 1'lresent case, the condition that written claim must be made within

30 days loss to the sought to be made liable was unreasonable, as
will be Seen by it to the facts of the case.
But, the condition be considere4 to be reasonable, it cannot be set

uP in.detE!D,88 to this action, because not specially pleaded, and evidence there-
of be given under the answer. . School Dist. in Medfield v. Boston,
H. & E, R. Co., supra; Westcott v. Fargo, 61.N. Y. 542.
The condition is a condition subsequent, and performance thereof need not

the NewcoIilb v. Brackett, 16 Mass., at page 166.
The statute of limitations must be specially pleaded. Pond v. Gibson, 5

Allen, v,' H\lyward, 11 Cush. 48.
Y:j:I. The'. condItion that SuIt must be brought wIthin 90 days after loss is

for the same causes as the condItion requirIng claim to be made
within 30. days.
It is' true that, Insults upon fire insurance policies, condItions therein lIm-

tinl.e wIthIn which suIt must be brought have been held valid. Rid-
dlesbargerv; Insurance Co., 7 Wall. 386; Amesbury v. Insurance Co., 6 Gray.
603. Also, in the case of telegraph companies. Wolf v. Telegmph Co., 62 •
Pa. st. 88. But such cases are easily distinguishable from the present. In
the former; the mere proof of loss makes a prima facie case against a defend-
ant, and any defense thereto rests solely upon facts Wholly within knowl-
edge of t1;le plaintiff. No reason exists, therefore, why suit should not be
begun astlpulated period, nor why such it stipulation should not be
considered'reasonable and valid. In the present case, however, the plaintiffs
cannot lE1Cover without showIng negligence on the part of defendant. The
burden of. proof, is upon the plaintiffs. The facts are, from their nature,
solely within defendant's knowledge. To hold, therefore, that a limitation
of time l'unllgaInst a plaintiff whose property has 1;Jeen Intrusted to
defendant, has been destroyed while 1Jl, defendant's posseSSIOn; who has no
. knowledge of thecauses of loss; who exercises reasonable diligence to ascer-
tain the causes; whose acts in no respect have contributed to produc'e the
loss, except in making the' mistake of intrusting his property to defendant,-
is utterly wrong, and a great' injustice.
VIII. The direction of. the court that defendant must exercise reasonable

care to prC)tect property in Its handsfr()m all hazards was proper. Aldrich
v. J'taiIrol;ld Co., 100M;ass.31; Barron v.Eldredge, Id. 455.
And also the furtber instruction that defendant was liable if the fire was
caused or,Iiermltted by Its failure to provide sllitable or sufficient watchmen.
Yincentv, RMher, 31 Tex. 77; Hamilton. V.Elstner, 24 La. Ann. 455; Cheno-
with'v'IDlcJdilBo;n,8 B, Mon. 156; Clarke Yi Earnshaw, Gow, 30; Deposit Co.
v. Pollock, S5 Pa. St. 391.
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Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis-
trict Judge.

PUTNAM, Circuit Judge. This suit was brought against the
Central Vermont Railroad Company, which was not only a com-
mon carrier from Ogdensburg towards Boston, but also pr?prietor
of elevators at Ogdensburg, in one of which the grain of plaintiffs
below was destroyed by fire, the elevator also being totally con-
sumed. The grain was shipped August 11, 1890, at Chicago, on
the barges or steamers of the Ogdensburg Transit Company, stated
in the billl!l of lading to be bound for Ogdensburg, and there, ac-
cording to the bills of lading, to be delivered to the next carrier
for forwarding to the place of final destination. The bills of lading
showed that the grain was consigned to the order of the plaintiffs,
and specified the through rate of freight from Chicago to Boston.
They also had indorsed across the face: "Hold at Ogdensburg for
orders." They also provided that."these companies" (meaning any
company or carrier concerned in the transportation from Chicago
to Boston) should not be responsible as common carriers for· the
grain "while at any of their stations awaiting delivery" to the
consignee or the next carrier) adding, further, that while so await-
ing the companies were liable as warehousemen only. Accord-
ingly, the grain was forwarded, water-borne, to Ogdensburg, and
there warehoused in one of the elevators of the defendant below.
When it was destroyed, it was there awaiting further orders from
the plaintiffs below, as provided in the memorandum written across
the face of the bills of lading. The bills of lading also provided
that, among other charges and liens on the property, was the "ex-
pense of storage." So that, while the case does not show, spe-
cifically, that the defendant below was to receive elevator charges,
yet this maybe inferred from this expression. Certainly, no point
was made by defendant below to the contrary. So that the liabil-
ity at the time the grain was destroyed was as warehouseman,
and as warehouseman only.
Certain questions of pleading arise in the case which we feel

bound to state, but which, on the exceptions, will be found to be
unimportant on this appeal. Under the Massachusetts practice .
acts, the plaintiffs below combined in their declaration two classes
of counts,-one on the bills of lading, or on the agreements con·
tained in them, taking the place of assumpsit at common law,
and the other in tort, based on the common-law liability of carriers
and warehousemen, and corresponding to the common-law action
on the case for negligence. An objection was taken by the bill of
exceptions that counts of the· latter class are not sustainable.
But the common law permitted actions against carriers and ware-
housemen for the loss of merchandise actually delivered into their
possession to be brought either in assumpsit, or in case for neg-
ligence, at the option of the owner of the merchandise. This is
so clearly settled that it needs no explanation here. The prin-
ciples on which this option was based were undoubtedly carried
into the practice acts of Massachusetts with only thisqualiftca·
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tion : That, under those ,acts, counts in tort and for breaches
of c011tract may be united in one declaration. Therefore, the
propositions for the defendant below in this behalf do not meet the
approval of the court. .
It is said in the bill of exceptions that at the trial the plaintiffs

below elected to proceed on the third count alone. This count,
as wellias all the other counts in the declaration, was framed
against the defendant below as a common carrier, while, clearly,
its liability; if it exists, is :181'1. warehouseman,-a substantial va-
riande, which, however, was waived, so far as this bill of exceptions
is and is of importance here only with reference to
a matter ,which will be next referred to.
One of the main branc]ws of defense is based on a provision in

the blllaoCladingthat no action should be sustained for loss or
damage :t:J.D1esSa" claim therefor was made within a time speci-
fied, ancibtsuit brought within another time specified. On this
appeal,.plaintiffs IQ,aintain that this defense cannot be
availed of, because it waSinot 'set up in the answer. On gen-
eral rules of-pleading, inasmuch as it was not necessary for the
plaintiffs below to set out this provision, as it is in the nature of
condition subseqllentj it would seem. that a mere denial of the
allegations;, of ,the declaration would not raise the issue which
the q.,efendantbelow bas. raised ,on this part :of the case" and
that1 therefore, if the defendant below relied upon it, it should
have been, specially pleaded. However, the parties have not called
our attention to any decision bearing directly on this question
aliital."ises under the practice acts of the state, Rnd it is not
necessary that we should determine it.
. Federal COllrts justly seize llpon slight circumstances for es-
tablishing. a waiver of defects or errors appearing in the plead-
ings or in" the course of a trial, which might be remedied if ob-
jection was seasonably taken, and they ordinarily hold that such
waiver is implied from the mere fact that no objection is taken.
If the answer was insufficient, on objection being taken the in-
sufficiency could have at once been removed by an amendment;
and if the plaintiffs below permitted the defendant below to
urge in that court this defense, which is the principal one set
up in the cause, without then raising any question of pleadings,
the mere silence of the pllJ,intiffs below was a sufficient waiver
in· this behalf. The exceptions show that the learned judge of
the circuit court submitted this question to the jury; thus indi-
cating either that no objection was taken on the score of a de-
fective answer, or that, if any was taken, it was overruled by
him.· In the absence of any statement touching this matter in
the bill of exceptions, it is .impossible for this court to determine
Which of these two contingencies existed in, the court below;
and., as the rulings of that court are presumed to be correct in
all matters not shown by the bill of exceptions, it was the duty
of the plaintiffs below, if they raised this question at the trial,
and there insisted upon it, to have had that fact appear in the bill.
In the absence ,of anything expressly to the contrary, this court
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muat assume that any objection of that character was waived,
upon the same grounds and for the same reasons that it must
assume that the variance between the third count, charging the
defendant below as common carrier, and the proofs, showing its
liability to be that of warehouseman, was also waived.
Although the conclusions which we reach do not necessarily

require us to notice the exceptions touching the admissibility of
evidence, nevertheless, as the case must go back for a new trial,
and the same evidence will probably again be offered, it seems
advisable that we should express our views concerning them.
First of all, we desire to say that, although the bill of exceptions
assumes to make all the evidence and proceedings in the court
below a part of it, yet, whatever we might do in the case of a
substantial error, clearly contrary to the law and justice of the
case, we cannot be required to look outside of the bill with refer-
ence to any question, except the request of the defendant below
that the court should instruct the jury to return a verdict in
its favor on the whole evidence. The authorities sustaining this
proposition will be found summed up in an opinion of the circuit
court of appeals for the fourth circuit in Improvement 00. v.
Frari, 58 Fed. 17V And, if we did thus look into the record
at large, we might find that there was no question touching the
admissibility of evidence requiring our attention, because all such
questions were raised by mere objections, without assigning the
grounds for the objections, and therefore without furnishing the
basis of exceptions. Authorities on this well-settled point are
referred to in the opinion of the circuit court of appeals for the
eighth circuit in U. S. v. Shapleigh, 4 O. O• .A.. 237, 54 Fed. 126, 137.
It is not impossible that the testimony which we have to con·

sider, waa inadmissible, or should have been stricken out, in a
certain view of it not presented by the bill of exceptions, although
there suggested, with reference to the evidence of Linton. This
testimony relates to the bearings at the foot of the lofting leg.
It was claimed by the defendant below that there was no evi-
dence that the fire originated at that point. it is frequently the
right and the duty of the trial court to admit evidence which,
when admitted, is not apparently relevant, upon the assurance of
counsel that it will afterwards be connected. This relates to the
order of a trial, but it does not deprive the party against whom
the evidence is offered of his just rights with reference to it. He
may object to it on the ground of irrelevancy at the time it is
offered, and, if not afterwards connected, move to have it stricken
out; and, if not stricken out, he, by thus seasonably objecting
at the outset, and seasonably renewing his objection, secures to
himself a legal right to exceptions. It may be that all this tes-
timony came in under such circumstances; so that, if there was
no evidence at the close of the plaintiffs' case connecting the fire
with tM foot of the lofting leg, the defendant below, having aea·
sonably objected when the evidence was offered, and possibly with-

1 70. O. A. 149.
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.out for the reasons stated,entltJed, on
to have it stricken out. With .reference to the

testtmOrlt :of Linton, the bill of exceptions states that his evidence
was admitted upon the understanding that the plaintiffs below
would prove that the condition of things at the foot of the lofting

tittle of the fire, was substantially the same as it was
at thetitne with reference to which the witness testified, but there
is . in the bill showing that the defendant below subse-
quently called the attention of the court to it&new; so that this
·statem:eilt in the bill is wholly ineffectual. Therefore, on the face
of the bill, all the objections to the testimony· ruled in relate
entirely to its quality; and in no particular to its: relevancy in
connection with other 'eVidence as to the place where the fire orig-inated. .. ,
Those portions of the evidence of Linton and Jenkins which were

objected.'to relate .>entirely to the tendency ofthings,-inanimate
objects,--being, in this case, the machinery. The plaintiff in error
has though they related to the peculiar habits of eel"-
tain specifl.ed human beings. The distinction is a .broad one; and,
if it is; kept in mind, the evidence was clearly admissible, for the
purpose, not of showing that the employes of the defendalit below
were negligent, but of showing facts, some of which the jury
might, perhaps, have assumed .without evidence, namely, that it
is the tendency of certain parts of rapidly-running machinery to
get heated, :andof dust in mills where grain is ground or stored
to be of a;·highly inflammable character. These facta might have
been properly. brought to the attention of the jury, both for the
purpose of 'showing a point where the fire might have originated,
and aJ80ofshowing the necessity of care to guard that point.
Maguire v. Railroad Co., 115 Mass. 239, .citedby the plaintiff in
error, which related to the negligent acts on other occasions of
the defendant's driver, for -whose unskilfulness he was sued, is
not in point.. The fact that the tendency to get heated, and the
inflammable character of the dUSt, were explained by witnesses, even
if the jury might ha\"e assumed a part thereof as true without
proof, cannot prejudice either party.
The testimony of O'Connor, objected to, goes a little further.

He stated, in substance,. that he had' known of instances when
the bearings at the foot of the lofting leg became heated, and
that he· had also known the dust to become ignited at this point.
This evidence is clearly within the rule established in Railroad
Co. v. Rlchardson, 91 454, and in the other cases referred
to in Railway Co. v. Johnson, 10 U. S. App. 629, 40. C. A. 447, 54
Fed. 474.
The defendant below also excepted to certain rulings of the

learned judge of the circuit court with reference to its duty as
to guarding against fires of incendiary origin; and it now claims
that the learned judge, in instructing the jury with reference to
this matter, should have ruled that it was obliged to show only
such diligence and precaution as the exigencies of the particular
lervlce in question reasonably required, and was not obliged to
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guard against unforeseen and unprecedented occurrences. It seems
to us that the instruction of the court objected to was strictly
in accordance with the law, yet, notwitbstandingthis, the way in
which some expressions in it were emphasized might possibly have
misled the jury; and, probably, if the learned judge had been

to instruct additionally in the which the plain-
tiff in t'rror now insists upon, he might properly have done so.
It does not appear, however, from the bill of exceptions, that the
defendant below to any specific expressions, asked
the court to give any additional instructions; and as the rulings
were strictly in accordance with law, as already stated, the ex-
ception on this. point cannot be sustained, in the absence of some-
thing more specific than the record presents.
The most important question in this case turns on the follow-

ing language in the bills of lading: "The said company" (meaning
the Ogdensburg Transit Company, whose part of the transit was
water-borne from Chicago to Ogdensburg) "shall not, nor shall any
carrier, person, or party· aforesaid," (meaning "any carrier or any
person or party in possession of" the grain during its transit from
Chicago to Boston,) "be liable, in any case or event, unless written
claim for tbe loss or damage shall be made to the person or party
sought to be made liable within thirty days, and the action in
which said claim shall be BOught to be enforced sliallbe brought
within three months after said loss or damage occurs."
It is now settled that such questions appertain to the domain of

general law, and that in determining them the federal courts are
not bound by the decisions of the courts of the states in which the
contracts were made, or by other local decisions. We have not
been referred to, nor have we found, any decisions touching this
subject-matter, which are binding on us, except Riddlesbarger v.
Insurance Co., 7 Wall. 386, and Express Co v. Caldwell, 21 Wall.
264. Nor, except upon the proposition· that provisions of this
kind are not necessarily contrary to public policy, have the de-
cisions of the courts, either in the United States or England, be-
come sufficiently settled to afford us any satisfactory guide. They
are very contradictory and inconsistent, as will be seen by turning to
the mass of them cited in Wheeler on the Modern Law of Carriers,
(page 123,) and in Hutchinson on Carriers, (2d Ed., § 259.)
The fundamental proposition that parties exercising the quasi

public functions of common carriers cannot, at their pleasure,
impose conditions beyond those which the law imposes, is too
well settled to need elaboration, resting, as it does, both upon
general grounds of public policy, and upon the fact that a snip-
per of merchandise does not ordinarily stand on an equal footing
with the carrier. Yet it must be confessed that where bills of
lading are in printed form like those at bar, and therefore ap-
parently in common use, and no· suggestion is made tbat they are
not in such use, and no suggestion that there has been any pub-
lic or private complaint touching them, although, on account
of their general use, the stipulations must be well known to
ordinary shippers, this court should be well satisfied, before hold-
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ingthat clauses as to which' there has been no line of decisions
t,y other courts, or of expressions by the text writers, are unreason·
able, and therefore void.
We must take this provision in its consolidated form. As

such, it relates, not only to such portion of the transit as is car·
riage at ,common law,but also to such portion as is warehousing.
If the;provision had been limited· to the latter, the position might
be 'Cli:fferent; but, as it stands, we must test it with reference
to the former. So, .also, it covers, not only damage, but loss. If
it had been limited to damage, and this with reference to the
time· when the damage was ascertained, or when the merchan-
dise came into the hands of the consignee, it might all be valid,
on the same principle on which, in many jurisdictions, it is held
a reasonaJ)le .state of the law to require that a person claiming
a warranty cannot, after receipt and opportunity to inspect the
merchandise purchased, set up a breach on account of what was
patent, .or .what might 'have been .discovered. But in the case
at bar relates, not only to damage ascertainable
on the arrival of the goods, but also to damage wherever occurring,
and to loss wherever occurring. The court cannot fail to take
judicial knowledge of the fact that on bills of lading like these,
with a right to hold at Ogdensburg. for orders, the entire transit
may not unreat!lonably consume the whole of 30 days. As the
damage, or even the loss of part, might be in the eady stages
of the transit, it is not· unreasonable to suppose that it might
well happen, in many ordinary cases; that the loss or damage
will fail to :even come to the knowledge of the consignee within
the short period named for giving notice of his claim. More-
over, the delay involved in correspondence touching occurrences
over. so long a transit, coupled with the unreasonableness of re-
qu.iringtha,t in the event of loss or damage the consignee should
at once go upon the route, in lieu of, availing himself of the usual
methods by mail,. must in many cases, in the ordinary course,.
be so great as to enable the court to assume that the time named
would not ordinarily give reasonable opportunity for inveBtiga-
tion, ·so far as to· enable consignees to state properly a written
claim, or even to know against whom the claim should be made.
Express Co. v. Caldwell, ubi supra, does not directly aid the
court on this point, because there the carriage covered ordinarily
but a single day, and the time allowed giving the notice was
90 days from delivery to the express company; but the line of
argument in that case is impliedly against the reasonableness
of the period of 30 days allowed in the case at bar.
On the whole, without attempting to balance the conflicting

decisions relative to matters of this sort; which would be of no
advantage,. especially as the circumstances are so apt to differ,
the court is satisfied that, in view of the consolidated form of
this provision,the portion of it which requires a written claim
for loss or damage to be made within 30 days after the loss or
damage occurs, covering a transit which may be expected to
be so long as this one may be, is so liable to defeat valid claims,
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notwithstanding the best of diligence and good faith on the part
of the consignees, that it must be held void. The ruling of the
court below in this particular was correct, but the other limi-
tation of three months contained in the same bills of lading can-
not be so clearly criticised.
Riddlesbarger v. Insurance Co., 7 Wall. 386, already cited, is

directly in point that the limitation of the time of suit to three
months, contained in these bills of lading, is not invalid on the
mere ground th'at it contravenes the statute of limitations; and
this case, with Express Co. v. Caldwell, 21 Wall. 264, already
cited, seems to be sufficient to justify the court in holding that
this limitation is not invalid, provided it is not in its nature
unreasonable. Neither of these decisions, however, nor any other
which binds this court, goes further than this in aiding this
court in the case at bar. Parties having agreed to this provision
without protest, and, as already said, the bills of lading being
apparently in common and public use, with apparent general
acquiescence, it would seem to rest on the court to sustain the
provision, unless it find it unreasonable; and such is the state
of the law, in any event.
On the whole, the court concludes that there have not beel:l

brought to its attention,on the record, as it now stands, suffi-
cient considerations to enable the court to pronounce unreasonable
the limitation of three months now in question, although the
lil:J.it of time is sufficiently short to bring it within the field of
doubt, and to leave its solution to stand upon the fact that the
pr( sumption is in its favor, unless th(' court is satisfied that it
ought to be held void. The court does not deem it proper to
go beyond that general statement at present, or to enter into
detaned discussion, as the case must go back for a new trial,·
and it is possible that the question may come before the court
again with considerations and circumstances somewhat modified.
80 far this court agrees with the learned judge who presided

at the trial; but, perhaps for the purpose of raising the question,
he gave the plaintiffs below the benefit of an exception to this
stipulation as stated in the bills of lading, in the following form:
"My instruction is that this limitation is binding upon the plaintiffs, and

they will be bound to pursue their remedy within ninety days, provided they
had full knowledge of the cause of the fire."

Then comes another sentence, in which the learned judge gave
the plaintiffs the benefit of the circumstances of their not being
"wanting in the exercise of reasonable diligence to ascertain the
situation," and then the following:
"But if you should find that the plaintiffs had full knowledge, within the

ninety-days period, of the cause of the fire, or if, by the exercise of reasona-
ble diligence, they could have discovered the cause, then they cannot recover,
as their suit should have been brought within that period."

Then comes an instruction that the burden of proof on this prop-
osition rests on the plaintiffs below, which was correct.
We do not consider, nor is it necessary for us to consider,

whether there is any evidence in the cause touching the knowl-
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f!dg•. 'Which,the consIgnees had" .• or touching their 'exercIse ot
reasO'Jmble :diligence to:a;scertain,:concerning the loss, which justi-

the! submission to the jury of the issues covered by the
mstrnetloru4 now under:tlonsideration,because we are not satis-
fied that any such exception as these instructions hn'Plycan be
raised" under' any' .circumstances which have been brought to

To incorporate this exception, or any exception
whatever, :i8to :go beyond the letter of the contract, and put
into the' ;molItns of the 'parties words which they themselves
h8.:venot Ul!led. There ate circumstances under which this may
be done by necessary implication; but they are of an extreme

such as the!; iriterventlon .of war .prohibiting a suit
by one party against the other, or an injunction from some court
accompliilliing the same' prohibition, or the absconding or absence
of .the' Pllrty against whom the claim is to be made. Very likely
an exception: would' arise, if there walJ an' entire lack of knowl·
edge' on the part of the consignee, during the entire period of
limitatiott,: of the existence of anY lass or damage, when coupled
with a lack Of circumstances imposing the duty of making inquiry,
or for so much of the period as practically bars investigation
during what remains of it, even with the utmost diligence. We
do not undertake to define accurately all the possible exceptions,
or to bold that there are not others, as it is not now necessary
that weshduld; but 'the exception' made at the trial does not
grow out Of matter of ,an extraordinary character, arising from
the necessity of things, like those' which we have instanced.
It involves only circumstances transpiring in the ordinary course
of transactions, and which, therefore, IDust be assumed to have
been anticipated and met by the, express stipulation which the
partiesb&ve agreed on. We are therefore of the opinion that,
as the case stands, the plaintiff in error mnst prevail on its
exception to the refusal· of- the learned judge to direct a verdiot
for it on the ground that it appeared that the plaintiffs below did
not bring their action for the loss within three montha after it
occurred.
Judgment· reversed. New trial. ordered.

,Ex parte HART.
(OtrMllt Oourt, D•. Maryland. January 15, 1894.)

. L INTERSTATE EXTRADITION-INFORMATION AS AFFIDAVIT.
An intormation stating tacts on which it charges a crime, Ilworn to by

a prosecuting attorney betore a notary' public or the clerk ot the court,
and tih'd in court, having on its back the names ot witnesses
at the time ot flUng, on Which the court orders the arrest ot the ae-
cused, meets tlJe requirement in Rev. St.1 5278, ot "an aftldavit made
betore a magistrate" charging the crime. '

.. BA1d:lIl-SUFFICIENOY OF FACTS CHARGED.
The aCCWledlD. a case ot interstate extradition should not be discharged

because it may be doubtful whether, on the tacts stated in the application
tor the requisition, the transaction complained ot constituted a crime,
where the queStioD involves the coIIBtruction ot 8tatutes ot the lltate d&o
manding him.


