WALKER 7. MILLER. 869

calculated to confirm an impression, already too prevalent, that the
courts pay more regard to technicalities than to justice,—to form
than to substance.

But, if a milder or stronger adjective ought to have been used,
descr1pt1ve of the degree of care the plaintiff was required to exer-
cise, the failure to use it was not assigned for error, and the court
should not disregard one of its most wholesome rules when there is
not the remotest probability that the supposed technical error had
the slightest effect with the jury in making up their verdict.

The judgment of the court below ought to be affirmed.

WALKER et al. v. MILLER.
(Circuit Court of Appeals, Bighth Circuit. January 29, 1894.)
No. 303.

1. Review o ERROR—WAIVER oF Jury—FINDINGS oF FacT.

On a writ of error in a case in which a jury has been walved in Writmg,
the court cannot inquire whether the speclal findings are sustained by the
evidence; and in the absence of exceptions to the admission or exclusion
of evidence, or to rulings upon declarations of law tendered to the court,
the review is limited to the question whether the judgment is supported
by the pleadings and findings.

2. CORPORATIONS—INSOLVENCY—PREFERENCES.

If the theory that corporate property is a trust fund for its creditors is
invoked to invalidate a conveyance which operates a preference, there is
no reason why it should not also operate to prevent complaining creditors
from obtaining priority by an attachment.

8. SALE—BoNA FIDE PURCHASERS—ATTACHMENT.

A purchaser in good faith, for full value, without notice of defects in
the seller’s title, can hold the property, as against an attaching creditor
of the corporation from which the seller obtained it, even if the seller had
notice of the insolvency- of the corporation, and his title would bave been
invalidated thereby.

In Error to the Circuit Court of the United States for the DIS-
trict of Kansas.

At Law. Action to recover damages for wrongful attachment,
brought by Charles R. Miller against Richard L. Walker and
the sureties on his official bond as United States marshal for the
district of Kansas; said sureties being George R. Peck, Lyman U.
Humphrey, and Orrin E. Walker. A jury was waived by stipula-
tion in writing. Findings by the court and judgment in favor
of plaintiff. Defendants bring error. Affirmed.

Henry L. Call, (David Overmyer, on the brief) for plaintiffs in
error.

Henry Keeler, for defendant in error.

Before CALDWELL, Circuit Judge, and THAYER, District
Judge.

THAYER, Distriet Judge. This writ of error was brought mainly
for the purpose of presenting the question whether a business corpo-
ration, when it becomes insolvent, thereafter holds all of its property
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in'trust for-equal distribution’ amOng its creditors, and is depnved of
the common-law power of preferring creditors, which individuals or-
dinarily possess. But the record fails to present the question in such
form that it can properly be determined. "I'he case was tried before
the circuit court on a written stipulation waiving a jury, and there
wag a special finding of facts. No exceptions were taken to the ad-
mission or exclusion of testimony, which have been argued in this
court, and no instructions were either asked, given, or refused.
The record contains the pleadings, the spec1al findings, the judg-
ment, and a bill of exceptions showing the testimony upon which
the ﬁndmgs of fact were predicated; but, as no exceptions were
saved by the bill of exceptions which we are asked to review, it
might as well have been omitted from the record. In the federal
appellate tribunals, it is well settled that the only questlon pre-
sented for consideration by a record like the one now in hand is
whether the pleadings and the special findings of fact are adequate
to support the judgment. Neither the supreme court nor the
court of appeals will undertake to determine, in a case like the
one at bar, whether the special findings are supported by the tes-
timony- contained in the bill of exceptions, for to do so would be
simply to review the decision of the trial court on questions of
fact, rather than of law. By filing a written stipulation waiving
a jury, the parties to the litigation may impose upon the circuit
court the duty of making a general or special finding on questions
of fact, but they cannot impose upon an appellate court a like duty.
The finding of the trial court, whether it be general or special, has
the same conclusive effect when the record is removed by writ of
error to an appellate tribunal as a similar finding by a jury; and
exceptions must be saved and presented in the same manner,
either by objections to the introduction or to the exclusion of tes-
timony, or by tendering declarations of law. and obtaining a ruling
thereon. These several propositions are well established by re-
peated adjudications. Insurance Co. v. Folsom, 18 Wall. 237, 249;
Cooper v. Omohundro, 19 Wall. 65, 69; Norris v. Jackson, 9 Wall.
125, 127; Schuchardt v. Allans, 1 Wall 359; Kearney v. Case, 12
Wall 275' ‘Burr v. Navigation Co., 1 Wall. 99; Lehnen v. Dick-
son, 148 U ‘B. 71, 13 Sup. Ct. 481; Martmton v. Falrbanks 112 T.
8. 670, 5 Sup. Ct. 321; Bank v. Farwell,' 6 C. C. A. 24,56 Fed. 570.
The suit at bar was an action on the official bond of the United
States marshal for the district of Kansas, against him and his
sureties, for a wrongful levy on the property of Charles R. Miller
under a writ .of attachment issued by the United States circuit
court for the district of Kansas against the Alma Coal-Mining Com-
pany. The property in question had been sold by the coal com-
pany, prior to the levy, to one J. H. Bailey, and Bailey had sold the
same to Charles R. Miller, the defendant in error, who was in
possession of the same when the levy was made. The circuit court
found, in substance, that the coal company was indebted to Bailey
in the sum of $17,500; that the property in question (a large stock
of merchandise) was transferred by the coal company to Bailey
in payment of such indebtedness; that at the tlme of such transfer
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the coal company was indebted to other persons in the sum of
$13,263; that the assets of the coal company consisted of coal lands,
leases for coal lands, machinery, etc.; that the property of the
coal company, outside of its said stock of goods, was worth the
sum of $60,000; that a portion of the company’s lands were incum-
bered by mortgage, and that for some months prior to the sale to
Bailey other creditors of the coal company were pressing for the
payment of their demands, and that the coal company had no
ready money to pay the same; that judgments had been recovered
upon several claims against the coal company; and that execu-
tions had been levied thereon prior to the sale to Bailey. It fur-
ther found, in substance, that at the time of the sale to Bailey he
did not know the amount of the other indebtedness of the coal com-
pany, and did not know whether the company would eventually
succeed in paying its debts, but that he did know that it was in-
debted to other persons than himself, who were pressing for the
payment of their demands. It also found that Bailey sold and
delivered the property in controversy to Charles R. Miller; that
Miller paid for the stock of goods the sum of $17,000, which was
the full market value of the property; that Miller was a purchaser
of the property, in good faith, for its full market value, and was
the owner thereof at the date of the levy of the writ of attach-
ment thereon by the United States marshal. The court further
found that the writ of attachment against the coal company was
levied upon the property in controversy while the same was in the
possession of Miller, and that the value of the goods so levied upon
and sold was $9,366.83. Having made these findings, the circuit
court held that Miller was entitled to a judgment in the sum of
$9,366.83, which it accordingly rendered.

The principal contention of the plaintiffs in error seems to be
that the foregoing findings show that the Alma Coal Company
was practically insolvent, and for that reason was incapacitated
from making the sale to Bailey, because it operated as a preference.
But, if this contention was meritorious, is it not obvious that the
attaching creditors are attempting to secure a like preference over
other creditors of the coal company, and that their effort in that
behalf will be successful if they prevail in the present action? If
this trust-fund theory is to be adopted to prevent the corporation
from granting a preference because of its insolvency, we know of
no reason why it should not be invoked to keep attaching creditors
at bay, and thus relegate the disposal of the fund, so far as judi-
cial proceedings are concerned, to a court of equity. Vide Hollins
v. Iron Go., 150 U. 8. 371, 14 Sup. Ct. 127, and Brown v. Furniture
Co., 7 C. C. A. 225, 58 Fed. 286, 292.

But we do not find it necessary or proper to express any opinion
with reference to the question whether a state of insolvency pre-
cludes a corporation from making a conveyance which will operate
as a preference, for, even if such was the law, the findings in the
present case clearly show that Miller was a purchaser for value,
in good faith, and without notice of any defect in Bailey’s title to
the property in controversy. It is not contended, as we under-
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'stand; that the insolvency of the coal company impairs Miller’s
title, unless he had notice of such-insolvency. It is simply insisted
~that under the testimony contained in the record the trial court
should have found that Miller was not an innocent purchaser for
value. In other words, we are asked to review certain findings
of fact, and to determine whether they were authorized by the
-evidence preserved in the bill of exceptions. As we have already
sufficiently shown, this is a duty which is not imposed on this court
by the present record. We have no doubt that the judgment be-
low is amply sustained by the pleadings and the special findings
of fact, wherefore the same must be affirmed, and it is so ordered.

THATCHER v. GOTTLIEB.
(Ofrcuit Court of Appeals, Eighth Circuit. January 29, 1894.)
No. 329,

1. ArrEAL—DECISION—LAW OF THE CAsE—SAME Facrs oN NEw TRIAL.

A ‘decision by an appellate court, upon facts found by the court below,
that payment of taxes on vacant land was under color of title “made in
good faith,” becomes the law of the case, binding upon the appellate court
on a subsequent writ of error, and upon the trial court on a mew trial,
when the facts proved to the jury are substantially the same as those
originally found.

2, LIMITATION OF ACTIONS—VACANT LANDS — PAYMENT OF TAXES — CONSTRUC-
TION OF STATUTE.
. Under the Colorado statute which declares that any person paying taxes
on vacant lands under color of title made in good faith, for five successive
Years, shall be deemed the legal owner, according to the purport of his
paper title, (Gen. St, 1883, § 2187,) no possession whatever is necessary,
and the court has no power to read into the statute a condition to that
effect.

In Erpor to the Circuit Court of the United States for the District
of 'Colorado. Affirmed.

J. Warner Mills, (Henry C. Dillon, on the brief) for plaintiff in
€rror.

R. T. Mc¢Neal, (E. T. Wells and John G. Taylor, on the brief,)) for
defendant in error.

Before CALDWELL and SANBORN, Cirecuit Judges, and THAY-
ER, District Judge.

THAYER, District Judge. This case comes before us a second time
on a writ of error, which was sued out this time by Thatcher, who was
the defendant in error when the case was formerly before this court.
The decision on the former hearing, and a full statement of the facts
out of which the litigation arises, is reported in 4 U, 8. App. 616, 2 C.
C. A. 278,61 Fed. 373. After the record had been remitted to the circuit
court, and a judgment had been rendered in favor of the defendant,
Gottlieb, pursuant to the mandate and opinion of thig court,
Thatcher, who had prevailed on the first trial in the circuit court,
paid all the costs, and obtained an order vacating the last judgment,



