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of the premises in controversy under an open, notorious, and con·
tinuous daim of ownership, which is sufficient, under the Iowa
statute, to bar the present suit. McClain's Code Iowa, § 3734.
The doctrine of laches, as heretofore applied, both by this court

and other courts, also fully warranted the decree dismissing the
bill of complaint, even if we should concede that there was no
other adequate ground for refusing relief. It is a fnndamental
rule thwt courts of equity will not aid a suitor who has for a long
time acquiesced in the assertion of adverse rights without any
excuse for so doing; and especially is this true if his conduct savors
of bad faith, and the relief sought will be productive of much hard-
ship and injustice to others. Godden v. Kimmell, 99 U. IS. 201; Badg·
er v. Badger, 2 Wall. 87; McKnight v. Taylor, 1 How. 161; Naddo
v. Bardon, 2 C. C. A. 335, 51 Fed. 493; Lemoine v. Dunklin Co., 2
C. C. A. 343, 51 Fed. 487. Courts of equity will also refuse to in·
terfere, though the period of delay is comparatively short, where
the complainant, being out of possession of property, has waited
before bringing suit until the same has greatly enhanced in value,
or has stood by and suffered the opposite party, without notice of
his claim, to expend his money in making valuable improvements
On the property to which the claim relates. Landrum v. Bank,
63 Mo. 48, 56, 57; Moreman v. Talbott, 55 Mo. 392; Kinne Y. Webb,
4 C. C. A. 170, 175, 54 Fed. 34. In the case at bar the record shows,
not only that the complainant below waited for an unreasonable
period before asserting his right to redeem, but that he stood silent·
ly by, and permitted the defendants below to remove the old im·
provements on the mortgaged property, and to expend a large sum
of money in erecting a substantial brick building, which extends
over an adjoining lot, and cannot now be removed without inflict·
ing a Great loss on the appellees. It is evident that the relief
sought by the complainant in this proceeding cannot be afforded
at this late day without doing gross injustice, which would be
justly attributable to the laches and bad faith of the complainant.
Onr conclusion is that the decree of the circuit court was undoubt·
edly right, for the reasons last indicated, and that the same should,
in any event, be affirmed. It is so ordered.

DE BASS v. ROBERTS et al.
(Circuit Court, W. D. Pennsylvania. January 30, 1894.)

1. NEGOTIABLE INsTRm£ENTs-WHAT CONSTITUTES.
A certain instI'UIIlent made in the state of Kansas contained a promise

to pay to K. or order, five years after date, a sum certain, with interest at
8 per cent., payable semiannually, as per anneJ;ed coupons; both principal
and Interest pa;yable at K,'s bank, in Topeka. It recited that both "this
note" and the coupons were to be construed by the laws of Kansas in
every particular, and were secured by a mortgage on land, and provided
that they should draw 12 pel' cent. interest after maturity; that in default
of payment of any coupon the principal should become due, and the
amount of such deJJauIted coupon should be added to the principal, and
the whole bear interest at 12 pel' cent. lIeld, that this was a negotiable
Instrument.
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2. SAME.,...AssIGlfMBNT-SUBSEQUJIlNT INDOR8EllENT. . .
The payees of sl!ld instrument indorsed ,on it a transfer thus: value
received, we hereby assign and tranilfer the within bond, together with
all our interest in and rights under the same, without recourse," to J. D.
'Held, that tlUs :was not a. commercial indorsement, but a mere assignment
passing an equltlible interest subject to the defenses of the makers; that
the negotiability of the lnstrument was thereby destroyed, and the subse-
quent indorsement by the transferee dId not make him liable for payment
in the absence of any independent contract,-both transfers having been
made in the state of Kansas. Iron-Works v. Paddock, 15 Pac. 574, 37
Kan.510, followed.

At taW. On motion for judgment non obstante veredicto. Ac-
tion by Elizabeth G. De Hass against John D. Roberts, as survivor
of John ;Dibert and John H. Dibert, late partners as John Dibert &
Co., on an obligation to pay money. Motion sustained, and judg-
ment entered.
Shiras & Dickey, for plaintiff.
RobertS. Frazer, for defendants.

ACHESON, Circuit Judge. 1. The first reserved question of law
is "whether, under the evidence, to· wit, the writing sued on, the
attached guaranty, and the mortgage securing said obligation,-the
writing sued on dated the 15th day of June, 1867, for $3,000, pay-
able to the order of John D. Knox & CO.,-is a negotiable commer·
cialinstrument." By this instrument, which was signed at Topeka,
Kan., R. J. and Ida McFarland, promise to pay to John
D. Knox &Co., or order, tive years after date, the sum of $3,000, with
interest at the rate of 8 per cent. per annum to be paid semiannually,
as per annexed coupons; the principal and interest being payable
at the banking·house of'the payees, in Topeka, Kan.; the writing
declaring. that "this note" and the coupons "are made and executed
under, and are to be construed by, the laws of the state of Kansas,
in every particular," and are to draw 12 per cent. interest per an-
num after maturity, and that they are secured by a first mortgage
on real estate, 'and providing that if any of the interest coupons
shall not be paid at maturity the principal debt shall then become
due, and the unpaid coupon first matured shall become a part of the
principal, and the whole principal debt and first unpaid coupon
shall bear interest at the rate of 12 per cent. per annum from the
maturity of said couponuntil paid. The "attached guaranty" is no
part of the instrument, but a stipulation of a later date given by
a third person upon the transfer of the note. It therefore has no
bearing upon this particula,r question. The recited mortgage was
given by the makers of the note to the payees, and is conditioned
for payment by the mortgagors as well as of the note and inter-
est as of all taxes and assessments to be levied upon the mortgaged
premises, and that the mortgagors shall keep the buildings insured
and in good repair, and refrain from cutting timber or committing
other waste, with a provision that in case of default in the payment
of any taxes or assessments, if the holder shall so elect, the note shall
immediately become due. .. It is a security,-a contract
distinct from the note, and not contravening any of its terms. As
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it is the general rule that contracts are to be construed and governed
by the law of the place where they are made and to be performed,
the declaration contained in the paper in suit as to the controlling
effect of the laws of Kansas in its construction only expresses what
otherwise would have been implied. The precise question here
raised was not involved in any of the decisions of the supreme court
of Kansas brought to my attention. The instruments, which in
Killam v. Schoeps, 26 Kan. 310, and Iron-Worksv. Paddock, 37 Kan.
510, 15 Pac. 574, were held to be nonnegotiable, contained stipula-
tions respecting the title and future disposition of the property which
formed the consideration of the notes. They were not simply prom-
ises to pay money, but double contracts. We find, however, that it
was decided in Seaton v. Scovill, 18 Kan. 433, that a stipulation to
pay "reasonable attorney's fees if suit be instituted" does not destroy
the negotiability of a promissory note; and in Parker v. Plymell, 23
Kan. 402, that a note otherwise negotiable is not rendered non-
negotiable by reason of the provision, "If this note is not paid at
maturity, the same shall bear twelve per cent. interest from date."
In Chicago Ry. Equipment Co. v. Merchants' Bank, 136 U. S. 268,
10 Sup. Ct. 999, it was declared by the supreme court of the United
States that under the general mercantile law the negotiability of
a promissory note is not affected by the provisions therein that the
title to the personal property for which it was given should remain,
as security, in the vendor, the payee of the note, until all the notes
of a series to which it belonged were paid, and that the note should
become due and payable to the holder on the failure of the maker
to pay the principal or interest of any of the notes of the series. It
was likewise ruled in Ernst v. Steckman, 74 Pa. St. 13, that a
promissory note is negotiable if payable certainly at a fixed time,
although made subject to a contingency whereby it may become
due sooner; and in Bank v. Crowell, 148 Pa. Sf. 284, 23 Atl. 1068,
that the. negotiability of a note is not destroyed by a clause therein
stating that it was accompanied by a collateral security, and how
the latter might be sold by the holder of the note if not paid at ma-
turity. In the absence, then, of any decision by the courts of Kan-
BaS to the contrary, I feel justified in holding that the writing here
in question is a negotiable commercial instrument.
2. The second reserved question is "whether the indorsement of

.Tohn Dibert & Co. after the assignment without recourse made by
John D. Knox & Co., the payees, upon the writings sued on, pro ut
same in evidence, made the said John Dibert & Co. liable as in-
dorsers of negotiable commercial paper; the transfer from John D.
Knox & Co. to John Dibert & Co., and the transfer by John Dibert
& Co. to F. S. De Rass, having been made in the state of Kansas."
The indorsed transfer by John D. Knox & Co. to John Dibert &
Co., upon the note of June 15, 1887, for $3,000, is as follows: "For
value received, we hereby assign and transfer the within bond.
together with all our interest in and rights under the same, without
recourse, to John Dibert & Co. John D. Knox & Co." Under this
transfer is the indorsement: "Pay to the order of F. S. De Rass.
John Dibert & CI)." Then follows the indorsement: "Elizabeth G.
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,De Hass, of F. S. De Hass." Besides the note for $3,000,
this suit embraces two of the coupons, and they have similar trans-
fers indorsed upon them. The "attached guaranty" already men-
tioned is executed by the John D. Knox Land & Investment Com-
pany under date of 19th September, 1889, and purports to assign and
transfer the said note toF. S. De Hass, and guaranties the coHec-
tionol· the principal and interest upon specified conditions. It is
the settled law of Kansas that a negotiable promissory note, pay-
able to order, can be transferred by the payee, so as to convey the
legal title, only by an indorSement, in the technical or mercantile
sense; any other form of transfer passing an equitable interest
therein,tnerely, and leaving the note in the hands of thl! transferee
subject t6all equities, ,counterclaims, and defenses which the maker
could assert as against the payee. McCrum v. Corby, 11 Kan. 464,
470; Hadden v. RodkeYI 17 Kan. 429; Briggs v. Latham, 36 Kan.
205, 210, 13 Pac. 129; Calvin v. Sterritt, '41 Kan. 215, 218, 21 Pac.
103. ItlHatch v. Barrett; 34 Kan. 223, 8 Pac. 129, a writing on
the baclfOf a negotiable promissory note, payable to the order of J.
C. Rogersiinthese words:' "I, James C. Rogers, do hereby assign the
within note to Charles B. 'Hatch, of Osage county, Kansas. Said as-
signmentil!l made without recourse to me, either in law or equity.
J. C. Rogers,"-was held not to be an indorsement, in a commercial
sense, and not to cut off the defense of the maker. The court there
said:
"The alleged indorsement is clearly not in the usual or common forI;l1, but

substantially different therefrom. The words of the indorsement, taken to-
gether, must be treated as only an assignment of the note. An assignee
stands in the place of the assIgnor, and takes sImply an assignor's l'ights, but
the assignment of a note will not cut off the defenses of the maker."

These decisions of the supreme court of Kansas are conclusive
here, but it is to be observed that they are in harmony with the rule
of the law merchant. SWry, Prom. Notes, § 120; Osgood v. Artt,
17 Fed. 575; Trust Co. v. National Bank, 101 U. S. 68,71.
If, then, upon such an assignment, the legal title is left in the

payee, a mere equitable interest passes to the transferee, and the
note remains subject to all the defenses of the maker, it seems neces-
sarily to fo.llow that the negotiable character of the instrument is
thereby utterly destroyed, for all the peculiar and distinguishing
characteristics of negotiability are gone. This was ruled in Aniba
v. Yeomans, .39 Mich. 171. Does the subsequent ind9rsement by the
transferee of the note which has thus become nonnegotiable, in the
absence of any other or independent special contract in relation to
that indorsement, render him liable? Upon principle, it seems to
me, the question should be answered negatively. Daniel, Neg. Inst.
666; Gray v. Donahoe, 4 Watts, 400; Wright v. Hart's Adm'r, 44 Pa.
St. 454; Bank v. Piallet,126 Pa. St. 194, 17 Atl. 603. This is the
conclusion deducible from the case of Iron-Works v. Paddock, 37
Kan. 510, 15 Pac. 574, which was a suit against indorsers of a
promissory note payable to order, but which the court held was non-
negotiable 'because of its peculiar provisions. Treating of the re-
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sponsibility of the indorsers of a nonnegotiable note, the supreme
court of Kansas there said:
"In Iowa the court held that an Indorsement of a nonnegotiable note, or

any other instrument of writing except negotiable paper, without the proof,
oral or written, of an undertaking to become responsible in some manner for
a good consideration, means nothing, and an indorser Incurs no llabllity.
F-ear v. Dunlap, 1 G. Greene, 334. Daniel on Negotiable Instruments (709)
says: 'It the note be not negotiable, it is plain that such party cannot be re-
garded 1\8 an indor8er, for the simple reason that there is no such thing as an
Indorsement, In ita strict sense, of any other than negotiable paper.' See,
also, Graham v. Wilson, 6 Kan. 490. We are inclined to the latter vlew,-
that the indorsement of a name upon a nonnegotiable note simply transfers
the title of a party, and does not make him Hable as if said note were a nego-
tiable instrument. Story v. Lamb, 52 Mich. 525, 18 N. W. 248; Bank v.
Gay, 71 Mo. 627. Such party guaranties the note to be genuine, and that it
Is It purports to be; nothing more, He does not guaranty its payment,
although be might do thlG; but to do so would take a contract, either ex-
prellsed In th& indorsement, or by an independent CQntract between the par-
ties."
This seems to have been understood by the parties to the trans-

action here under cons.i.deratioll, for the assignment of the note by
the John D. Knox Land & Investment Company to F. S. De Hass
conta.ined 9..Il express guaranty. The views of the supreme court of
KanliJM above quoted seen: to oc decisive of the second question of
law re8el"Ved, and the ruling thereun must be favorable to the defend-
ants.
3. The third reserved question relates to interest only, and, in

view of the conclusion just stated, need not be considered.
The opinion of the court being with the defendants upon the

second question of law reserved, in each case judgment will be en-
tered in favor of the defendants non obstante veredicto.

RODECKER et al. v. LITTAUER,l
LITTAUER et at v. RODECKER et aL

(Circuit Court of Appeals, Eighth Circuit. January 29, 1894.'
Nos. 250, 25L

L REVIEW ON ERRon-TRIAL TO COURT-GENERAL FI:NDum.
When the case is tried to the court without a jury a general finding hllll

the same effect as the verdict of a jury, and prevents all Inquiry into the
special facts and CQnclusions of law upon which the finding rests. Walker
v. Miller, 59 }j'ed. 869, and Bowden v. Burnham, Id. 752, followed.

I. USURY AS PAPER.
An 'answer averring that the note sued on was made by defendants for

accommodation of the payees, who discounted it with plalntiffs at an ille-
gal rate of interest, states a good defense under the New York law, with-
out averring that pl'ainti1f knew It to be accommodation paper at the time
of taking it.

8. 8AMB-BONA FIDE HOLDERS.
No one can become a boaa fide holder of a note or bill which, by statute,

is void for usury.

In ,Error to the Circuit Court of the United StateB for the Dia-
trict of Kansas.
l Rehearing pending.


