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. .QJUBLlll T. NI04R4GUA OANAL CONSTR. CO. \
(OtrcultCourt. S. D. New York. January 81, 1894.)

L CoRPORATIONS - RECEIVE:R8 - RIGHTS Oll' STOCKHOLDERS - INSPECTlOl'f
BooKS.
Where .. stockholder ot a corporation which Is in the hands ot a re-

ceiver seeks leave to inspect its books, it is no ground for denying him the
right that his object is to obtain material to convince the other stock-
holders that a plan of reorganization, whIch has met the approval of &
majorIty of them, should not be carried out.

I. BAME-DuTY Oll'RECEIVER.
While It is proper for the receiver to refuse to allow such an Inspection

until It Is ordered by the court, It Is DO part of his duty to promote one
plan of reorganization as against another, whether by opposIng the pet!-
tlon to be aJ}owed such Inspection or otherwise, but he should remain
absolutely neutral

a. S,UIE-INTEREST SUBSEQUENT TO RECJllIVERSHIP.
A mot!\>nb7 a stockholder for leave to Inspect the books of a corpora-

tion which Is In the hands of a receiver wlll be denIed when It appears
that the movant did not become a stockholder until six months after the
receiver's appointment. .

In Eqnity. On motion. Motion by Frederick H. Hatch in the
suit of Louis Chable against the 'Nicaragua Canal Construction Com-
pany for leave to inspect the defendant's books in the hands of the
receiver. Motion denied.
George Hoadley, for the motioD.
Joseph H. Ohoate, opposed.

LACOMBE, Circuit . JU,dge. When a corporation has sufl'ered
llnancial shipwreck, and ,its property and assets, including its books,
come into the possession of the court and the custody of the court's
officer, the receiver, the question whether or not an inspection of
those books shall be accorded to a stockholder in the shipwrecked
concern is one resting in the discretion of the court, unhampered by
any decisions touching such right of inspection while the corporar
tion' was still a going concern in the hands of its officers and di-
rectors. Ordinarily it would seem that such discretion should be
. by the court most liberally towards every individual stock-
holder who shows some reason other than mere idle curiosity which
induces him to ask for the inspection. It is no doubt a fact that
in many cases the information derived and the conclusions arrived
at upon such inspection may promote differences of opinion, con-
troversies, and animosities between members of the corporation,
and t9 that exteJl,t be an interruption to the conduct of its affairs,
but that is one of the misfortunes attendant upon financial ship-
wreck. The right of the individual stockholder to obtain from
the court an inspection of its books in the court's custody, in or-
der to inform himself as to past transactions and present condition:
or to enable him to determine what may be most conducive to the
protection of his own interests as a stockholder in the future, is
one entitled to the favorable consideration of a court of equity.
The theory of a receivership such as this is that the court takes
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possession of the assets of the corporation with the intention of
distributing them equitably among all entitled to receive, without
exposing creditors and stockholders alike to the heavy sacrifices
which would be likely to occur should the property as an entiret,r
be broken up, and sold, bit by bit, as the result of a ruinous race
of diligence between creditors. Having the securities in its pos-
session, the court retains them until they can be properly mar-
shaled, the claims of all ascertained, the property converted into
money, and the same distributed equitably according to the rights
of all parties. Frequently, before this termination of the proceed-
ing is reached, some plan of reorganization, satisfactory to nearly
all interested, and abundantly protecting the full legal and equi-
table rights of those not entering into it, is perfected, and the re-
ceivership terminates by a sale of the property to some new corpo-
ration, or to some committee, organized under such plan. A stock-
holder who in good faith asks for an examination of the books in
the custody of the court, in order to enable him to determine
whether or not such a proposed plan of reorganization is or is not
a desirable one for himself and the other stockholders to enter
into, should be accorded such inspection, under proper regulations
as to time and circumstance, so as not to interfere either with the
transaction of the receiver's duties or with such inspection as
fellow members may be entitled to.
The application in the case at bar is opposed upon the statement

that its object is to obtain material to be used in convincing other
stockholders that a proposed plan of reorganization is one which
should not be carried out; that it is primarily intended to inter-
fere with the accomplishment of a plan which meets the approval
of a majority of the stockholders, who have been content to ac-
cept it without such information as the petitioner asks for. This
objection, however, is not a sufficient answer to the application.
The fact that a majority of the persons interested are satisfied
thus to it is no reason why a stockholder who wishes for
further information, to which he is entitled, should be refused it,
even though, when it is once obtained, he intends to present it to
his fellow stockholders as an argument to dissuade them from ac-
cepting the plan. If the plan is one which commends itself to
those interested, his arguments will probably have little weight
with them.
The receiver himself appears by counsel before the court, ask-

ing that he be instructed to refuse permission, on the ground that
the proposed plan is one which promises to afford means for an
early liquidation of the debts of the company, and the renewal of
the work of construction; that he has uniformly commended the
scheme of reorganization already proposed, and that the apparent
object of the petitioner and his associates is to defeat such plan.
So far as he has heretofore refused to allow inspection of the
books by stockholders, his course is entirely approved. In every
case of doubt it is well 'for a receiver to refrain from action until
he may obtain the instruction of the court, whose officer he is. It
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is not, however, the duty of a receiver to formulate or to promote
one or other proposed plan of Whether there shall
be anew organization formed of stockholders, bondholders, or cred-
itors, with what respective interests, and upon what terms, is one
that should be, left for the determination of the persons interested,
without interferep.ce in any way by the court or its officers. The
court in these cases is a harbor of refuge, not a repair shop. It
will hold the property of the corporation safe from outside attacks,
and in proper cases will keep its bUlliness going, so that whatever
value there may be in the business, qua business, may be preserved
for all concerned; but it will not undertake, either itself or by its
officer, to reorganize the old corporation, or to create a new one,
or to solicit subscribers to some syndicate of prospective purchas-
ers. If rival and discordant inteJ:'ests between the parties inter-
ested in the property produce conflicting plans upon which they
cannot agree, it is the receiver's duty to stand absolutely neutral
between all, giving to no one any preference or advantage over
the other, and according equal facilities to every stockholder,
whether, he holds a single share or ten thousand. And if the per-
sons interested cannot within a reasonable time provide a purchaser
or competing purchasers of the property, the court will sell it,
upon such, advertisement, at such time, and upon such terms of
sale, as courts usually adopt to secure competition and a fair price.
Inasmuch as it was stated on the argument that some 60 or

more stockholders were asking for an inspection, it has seemed best
to discuss the merits of the motion, although the application of
this particular petitioner must be refused. It appears that he did
not become a stockholder until January of this year, nearly six
months after the appointment of the receiver. It is manifest that
his situation is very different from that of one who was a stock-
holder of record at the time of the catastrophe which wrecked
the corporation. Such a stockholder, the value of whose property
has been affected by the manner in which the business of the cor-
poration has been conducted, is entitled to a different measure of
consideration from that shown to a mere speculator, who, after
the property has passed to the receiver, buys an interest in what
may be saved out of the wreck. Motion denied.

==

SCHLAW1G v. PURSLOW et aL
(Circuit Court of Appeals, Eighth Circuit. January 29, 1894.)

No. 253.
1. ADVERSE POSSESSION-WHAT CONSTITUTES·-DoUBTFUL PAPER TITLE.

TaJdDg possession under an instrument which the parties intend to op-
erate lUI a complete ,relinquishment of title, followed by the most un-

acts of full ownership during the entire period of limitation,
1Vithout objection by the grantors, will be heJ.d to show adverse posses-
sion, although it Is doubtful whether the instrument, on its face, should
be construed as· a deed, or only as a mortgage.
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9. LACHES-WHAT CONSTITUTES.
One who walts more than 10 years before asserting a right to redeem

land, standing silently by and permitting another in possession, and claim-
ing absolute ownership, to remove old buildings, and erect an expensive
new one, will not be aided by a court of equity.

Appeal from the Circuit Court of the United States for the No'rth-
ern District of Iowa.
In Equity. Suit by J. J. Schlawig against Robert Purslow, A. S.

Garretson, the Sioux City Savings Bank, and the Sioux National
Bank for an accounting and for the redemption of real estate. The
bill was dismissed below without an opinion. Complainant appeals.
Affirmed.
C. C. Cole, for appellant.
Asa F. Call, (William L. Joy and C. L. Joy, on the brief,) for ap-

pellees.
Before CALDWELL, Circuit Judge, and THAYER, District Judge.

THAYER, District Judge. This was a bill for an accounting be-
tween a mortgagor and mortgagee, and to redeem from the lien of a
mortgage certain real estate situated in Sioux City, Iowa, known as
the west 22 feet of lotl, block 22, in East addition to said city. The
material facts, as disclosed by the record, are as follows: On the
1st day of February, 1875, the appellant, Schlawig, mortgaged said
property to Robert Purslow, one of the appellees, to secure an in-
debtedness of $2,460, which sum he promised to pay one year there-
after, with semiannual interest at the rate of 10 per cent. per annum.
The indebtedness not having been paid, a suit was subsequently
brought by Purslow in the district court of Woodbury county, Iowa,
to enforce said mortgage, and in such proceeding a decree of fore-
closure was entered on October 29, 1876, for the sum of $2,975, to-
gether with costs and attorney's fees. No sale was made in execu-
tion of said decree of foreclosure, but in lieu thereof, on December
1, 1877, Schlawig and wife executed the following instrument, which
was duly acknowledged, delivered, and recorded.
"Know all men by these presents that we, John J. Schlawlg and Ursula

Schlawig, his wife, of Woodbury county and state of Iowa, in consideration
of the sum of three thousand four hundred and tWPDty-one 55-100 dollars In
hand paid by Robert Purslow, of Woodbury county and state of Iowa, do
hereby sell and convey unto the said Robert Purslow the following described
premises, situated In the county of WoodbUry and state of Iowa, to wit:
Commencing at the northwest corner of lot one, (1,) block twenty-two, (22,)
Sioux City, East addition; thence running east twenty-two (22) feet on the
north line of said lot; thence south fifty (50) feet; thence west on south
line of said lot twenty-two (22) feet; thence north to the point of beginning,
-being the west (22) twenty-two feet of said lot. This deed is made under
the following state of facts:
"(1) The said Purslow having obtained a decree of foreclosure against said

grantors of a mortgage upon said premises, which Is the sole consideration ot
this deed, now, therefore: .
"(2) The grantors are to retain possession of said premises for one year

from this date, December 1, 1877.
"(3) The same redemption that would be allowed by law to the grantors

and their creditors had a sale under execution been made shall be allowed
for one year from December 1. 1877.

v.59F.no.8-54
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"(4) A.t the expiration or sald year, unless redeemed according to law, the
grantors w1U:surrender the immediate possession of saId ,premises to the
grantee. And we hereby covenant with the said RobertPUl'slow that we
hold said premises by good and perfect title; that we have good, right, and
lawful authority to sell and convey the same; that they are free and clear
of all liens and incumbrances whatsoever; and we covenant to warrant and
-defend the said· premises against the lawful claims 01' all persons whomso-
ever, It is further stipulated that, if grantors redeem said premises, they
will pay taxes advanced by grantee, lind $25.00 paici by him on Joseph
Reappier's judgment. A.nd the said Ursula Schlawig hereby relinquishes her
right of, dower in and to the above-descr:ibed premises.
"Signed this 1st day of December, A. D. 1877. J. J. Schlawig.
"In presence of E. E. Lewis. Ursula Schlawig."

The consideration expressed in this instrument ($3,421.55) was not
refunded within the year; whereupon, on Decemberl, 1878, Purslow
took possesslon of the premises with the consent of Schlawig and
wife, and the premises have ever since been in the actual possession
of Purslow or of his granteeJ;l. On February 4, 1880, Purslow con-
veyed the premises, by warranty deed, to A. S. Garretson. On
October 2, 1880,-,Garretson conveyed the, same premises, by warranty
deed, to theSiQu.x City Savings Bank, and on December 28,1881, the
Sioux City.,Savings Bank conveyed the same, by warranty deed, to
the Sioux NationalBank, by whom the property is ll()W held and oc-
'Cupied. The, purchase of the lot iu controversy by Garretson ap-
pears to made for and in behalf of the Sioux City Savings
Bank, of which he was and immediately'after his purchase,
,during the spring and summer of 1880, the bank erected valuable
improvements thereon at an expense of about $22,000. The im-
Pfovementsconsisted of a substantial brick building with stone

feet wide, 90 feet deep,and 2 stories high, which was
-designed t()be used for banking purposes, and hl;lS been so used
'Since its completion. At the time Parslow took possession of the
property, there was a frame building situated on the lot in contro-
versy. This was removed by Purslow when the bank building was
erected, and. the new structure was extended for about 40 feet over
an adjoining lot located at the rear of the premises in dispute, which
.adjoining lot belonged to the Sioux City Savings Rank. At the
present time, since its erection, the bank building covers the
premises in controversy and the adjoining lot, the title to which is
not in dispute. An eXpensive vault has also constructed for
the use of the bank, the foundation of which stands partly on the
lot in controversy and partly on the adjoining lot. From December
1,1878, until June 11, 1891, when the present suit was instituted,
Schlawig spent portion of his time in the Black hills. but his family
resided continuously- in Sioux City, and he visited his family on
many occasions. It is not denied that he was fully aware, during
all of that period, of the improvements that were being made on
said,lot, and of the several conveyances that were made by Purslow
and by those claiming under him. During the past 12 or 13 years
the property in question has greatly. appreciated in value, and it
is now regarded as one of· the most eligible business sites in Sioux
City. '
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On the argument of the case, much time was spent in discussing
the question whether the instrument executed by Schlawig and
wife on December 1, 1877, is in legal effect a mortgage, or a deed
by which the grantor reserved the option to purchase the property
from his grantee within one year from the date of the conveyance.
The appellant contends, and the bill charges, that the instrument
is merely a mortgage, which was executed for the purpose of fur-
ther securing the original mortgage debt, and that when Purslow
took possession of the premises, on December 1, 1878, he entered
as a mortgagee, and not as owner of the fee. On the other hand,
the appellees insist that the instrument is a deed by which the
grantor reserved the right to reacquire the title from his grantee
within a given period. The view that we have taken of the case
does not require us to determine definitely whether the convey-
ance of December 1, 1877, is in fact a deed, as the appellees con-
tend, or merely a mortgage. V\'hatever may be the legal effect of
the language employed, we are satisfied that the parties did not
intend, when the instrument was executed, that it should operate
as a mortgage, and as further security for the mortgage indebted·
uess. The proof shows very clearly that, when it was executed,
the value of the property was about equal to the amount of the
incumbrance, as fixed by the decree of foreclosure. Neither par·
ty, therefore, had any special object to gain by a judicial sale un·
der the decree of foreclosure, as the mortgagor's equity of redemp-
tion was of no value, and such sale would merely enhance the costs.
We consider it therefore highly probable, as all of the oral tes-
timony tends strongly to show, that the conveyance of December 1,
1877, was executed in pursuance of an a.greement between the mort-
gagor and the mortgagee that the latter should take the property
in satisfaction of the mortgage debt, without a judicial sale, and
that the mortgagor should retain possession for one year, with the
right, in the mean time, to reacquire the title if he elected to do
so. It follows from this view of the case that when Schlawig and
wife surrendered the premises to Purslow, about December 1, 1878,
it was understood by both parties that he went into possession un-
der a claim of title as owner of the fee, and not merely as an in-
cumbrancer or mortgagee. All of Purslow's subsequent acts, as
well as the conduct of his grantees, are consistent with this view,
and wholly inconsistent with the theory that he merely took pos-
session as mortgagee under an unsatisfied mortgage. Within a
short time after entering into possession of the premises he con-
veyed the same, by warranty deed, to A. S. Garretson, and subse-
quently bought from the Sioux City Savings Bank, and removed
from the mortgaged premises, the frame structure thaJt was stand-
ing thereon when he took possession. It is hardly possible to
conceive of any acts of ownership which might have been done
and performed by Purslow and his grantees, that would have more
clearly indicated, to anyone interested in the mortgaged premises,
that had severally taken possession thereof as owners of the
fee, and were holding the premises adversely to the mortgagor.
M.oreover, Schlawig's silence and inaction while the premises were
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beingconveyoo' by warranty deed from one grantee to another, and
while the old building was being removed from the premises,and
while 'new and extensive improvements were being erected thereon,
are tnost persuasive evidence that· he regarded Purslow and those
claimi:ng him as the rightful owners of the property, and as
authorized to deal with"it as they thought proper. It is insisted,
however, if the conveyance of December 1, 1877, was in fact
and legal effect a mortgage, that, by taking possession under
the same, Purslow became subject to all of the liabilities· and dis-
abilities of a mortgagee in possession, and that neither he nor those
claiming under him could assume a different relation with respect
to the mortgaged premises. In other words, it is broadly contend-
ed that the possession taken by the grantee under the conveyance
of December 1, 1877, could not ripen into a title under the statute
of limitations, because, that instrument being merely a mortgage,
such possession was not adverse to the mortgagor. We do not
dispute· the general proposition that, where one takes possession
of landsnnder a written instrument, the nature of that possession
is ordinarily determined by the character of the instrument; nor
the further proposition that possession by a mo.rtgagee of the mort-
gaged premises is usually not adverse, but consistent with the
rights of the mortgagor. Green v. Turner, 38 Iowa, 112, 118;
Crawford v.Taylor, 42 Iowa, 260, 264. It may also be conceded
that, under the laws and judicial decisions of the state of Iowa,
a mortgage does not vest the mortgagee with an estate in the land,
but simply creates a specific lien or charge thereon to secure a
debt. Newman v. De Lorimer, 19 Iowa, 244; Gower v. Winches-
ter, 33 Iowa, 303, 306. These concessions, however, are of no
benefit to the appellant on the state of facts disclosed by the pres-
ent record. The distinguishing feature of this case is, that the
parties did not regard the conveyance of December 1, 1877, as a
mortgage, and Purslow did not enter into possession as mort-
gagee, but as the rightful owner of the fee, of which fact Schlawig
must have been well aware. It is doubtful, to say the least,
whether, from the face of that conveyance, it should be construed
as a mortgage, or as a deed which secured to the grantor the right
to repurchase the land at a fixed price within a specified time.
That the parties did not intend it to operate as a mortgage is made
manifest, we think, by the oral testimony, by the circumstances
which attended its execution, and by the subsequent conduct of
both of the parties thereto. Under the conveyance, Purslow took
possession on December 1, 1878, and for more than 10 years there-
after he and his grantees exercised a dominion and control over
the property which would have convinced anyone who was not will-
fully unconscious of the significance of their acts that they claimed
to be the rightful owners of the property, and that they were hold-
ing it discharged from the lien of the alleged mortgage. In view
of these facts, we 'are constrained to decide that the plea of the
statute of limitations was fully sustained by the proof,and that
the bill was properly dismissed on that ground. In our judg-
ment the record discloses more than 10 years' adverse possession
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of the premises in controversy under an open, notorious, and con·
tinuous daim of ownership, which is sufficient, under the Iowa
statute, to bar the present suit. McClain's Code Iowa, § 3734.
The doctrine of laches, as heretofore applied, both by this court

and other courts, also fully warranted the decree dismissing the
bill of complaint, even if we should concede that there was no
other adequate ground for refusing relief. It is a fnndamental
rule thwt courts of equity will not aid a suitor who has for a long
time acquiesced in the assertion of adverse rights without any
excuse for so doing; and especially is this true if his conduct savors
of bad faith, and the relief sought will be productive of much hard-
ship and injustice to others. Godden v. Kimmell, 99 U. IS. 201; Badg·
er v. Badger, 2 Wall. 87; McKnight v. Taylor, 1 How. 161; Naddo
v. Bardon, 2 C. C. A. 335, 51 Fed. 493; Lemoine v. Dunklin Co., 2
C. C. A. 343, 51 Fed. 487. Courts of equity will also refuse to in·
terfere, though the period of delay is comparatively short, where
the complainant, being out of possession of property, has waited
before bringing suit until the same has greatly enhanced in value,
or has stood by and suffered the opposite party, without notice of
his claim, to expend his money in making valuable improvements
On the property to which the claim relates. Landrum v. Bank,
63 Mo. 48, 56, 57; Moreman v. Talbott, 55 Mo. 392; Kinne Y. Webb,
4 C. C. A. 170, 175, 54 Fed. 34. In the case at bar the record shows,
not only that the complainant below waited for an unreasonable
period before asserting his right to redeem, but that he stood silent·
ly by, and permitted the defendants below to remove the old im·
provements on the mortgaged property, and to expend a large sum
of money in erecting a substantial brick building, which extends
over an adjoining lot, and cannot now be removed without inflict·
ing a Great loss on the appellees. It is evident that the relief
sought by the complainant in this proceeding cannot be afforded
at this late day without doing gross injustice, which would be
justly attributable to the laches and bad faith of the complainant.
Onr conclusion is that the decree of the circuit court was undoubt·
edly right, for the reasons last indicated, and that the same should,
in any event, be affirmed. It is so ordered.

DE BASS v. ROBERTS et al.
(Circuit Court, W. D. Pennsylvania. January 30, 1894.)

1. NEGOTIABLE INsTRm£ENTs-WHAT CONSTITUTES.
A certain instI'UIIlent made in the state of Kansas contained a promise

to pay to K. or order, five years after date, a sum certain, with interest at
8 per cent., payable semiannually, as per anneJ;ed coupons; both principal
and Interest pa;yable at K,'s bank, in Topeka. It recited that both "this
note" and the coupons were to be construed by the laws of Kansas in
every particular, and were secured by a mortgage on land, and provided
that they should draw 12 pel' cent. interest after maturity; that in default
of payment of any coupon the principal should become due, and the
amount of such deJJauIted coupon should be added to the principal, and
the whole bear interest at 12 pel' cent. lIeld, that this was a negotiable
Instrument.


