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designated by the devise being expressly granted in the charter to
the city; the only objection thereto arises on the manner of its ac-
ceptance by the city, as to whether the ordinance should have been
broader. So.long as the parties thereto are content with the ac-
ceptance, and the city is paying the annuity required under ordi-
nances making the annual appropriations in the .customary mode
for annual application of the general fund for the current year, and
the charter authorizing the payment. out of the general fund, it is
not perceivable that these plaintiffs have any standing in court on
the ground that the devige is void.

In this view of the case, it is not necessary that the court should
consider the question raised as to whether the last clause of said
paragraph of the will is void for uncertainty. The city having ac-
cepted, the contingency on which said clause would become opera-
tive can never arise. .

The bill is dismissed.

|

SKIRVING v. NATIONAL LIFE INS. CO. OF MONTPELIER.
(Clrcuit Court of Appeals, Eighth Circuit, January 29, 1894.)
No. 321.

1. Jup6MENT—EQUITABLE RELIEP—INJUNCTION.
The collection of a judgment at law, fairly and regularly recovered by
a purchaser in good faith for full value against a school district on its
treasury warrants, will not be enjoined, even if there was a good legal
defense to the action, when the consideration was received and is still
being enjoyed, and the district officers declined to interpose technical de-
fenses because of the moral obligation to pay. Crampton v. Zabriskie,
101 U. 8. 601, distinguished. .
2. SAME.
It I8 no reason for enjoining a judgment regularly recovered at law in
‘a federal court that the record therein fails to show that the citizenship
of the assignor of the plaintiff therein was such as to give the court juris-
diction, for judgments of federal courts, rendered upon personal service,
are valld until reversed, even if the record fails to show the facts on
which jurisdiction rests.
8. SAME—FEDERAL COURT—JURISDIOTIONAL AMOUNT
Query, whether a taxpayer seeking to enjoin in a federal court the col-
lection of a Judgment against a school district must not show that his
proportion of the taxes necessary to pay the judgment will equal $2,000

Appeal from the Circuit Court of the United States for the Dis-
trict of Nebraska.

“In Equity. Suit by James Sklrvmg, a taxpayer, to enjoin the
National Life Insurance Company of Montpelier, Vt., from enfor-
cing a Judgment at law against school district No. 44 of Holt coun-
ty, Neb. The circuit court dismissed the bill. Complainant ap-
peals. Affirmed.

“Statement by CALDWELL, Circuit Judge:

On the 15th day of April, 1889, the proper officers of school district No. 44
of Holt county, Neb., issued three orders upon the treasurer of the district,

payable to the order of Clark & Leonard Investment Company,—one for $1,-
000, due one year after date; and two for §1,500 each; due, respectively, two
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and three years after date. The payees of the orders indorsed them to the
appellee, the National Life Insurance Company of Montpelier, Vt., on the
24th day of April, 1889, The insurance company purchased the orders in
good faith, paying $3,740 for them. The orders were issued and sold to
raise money to build a schoolhouse for the district, and the money derived
from their sale was used for that purpose. After the erection of the school-
house, the district accepted and used it, and is still using it, as a school-
house. On the 27th day of May, 1892, the appellee brought suit on the law
side of the United States circuit court for the district of Nebraska against
the school district on the orders. A summons was issued in the action, and
the proper officers of the district accepted service thereof in writing, and at
a term of the circuit court held on the 30th day of June, 1892, the plaintiff
in the action recovered a judgment by default against the school distriet for
$4,996.98 and costs of suit. On the 9th day of July, 1892, the appellant filed
this bill in the court in which the judgment was rendered against the school
district, to enjoin its collection. The bill alleges that the appellant has been
a resident of the distriet for several years, and is the owner of $5,000 worth
of real estate and a large amount of personal property subject to taxation in
the district, but it does not allege that his proportion of the taxes to pay the
judgment would be $2,000, or any other sum, and the bill is not filed on be-
half of the other taxpayers of the district or of the district. The grounds
upon which it is sought to enjoin the judgment are that the officers of the
school district had no authority to issue the orders, or to levy a tax to pay
them; that, when issued, they were in excess of the amount of indebtedness
the disfrict was allowed by law to contract; that their issue was not author-
ized by a vote of the electors of the distriet; and that in a suit brought by
the appellant in the state court against the treasurer, moderator, and director
of the district and the Clark & Leonard Investment Company a decree was
rendered on the 24th day of January, 1891, adjudging that the orders had
been illegally issued, and enjoining the officers of the school district from
paying, and the Clark & Leonard Investment Company from collecting, them.
Long before the commencement of the suit in the state court, Clark &
Leonard Investment Company had assigned the orders to the appellees who
were not made parties to that suit. The prayer of the Dbill is that the ap-
pellee may be restrained “from proceeding at law against your orator touch-
ing any of the matters in question, or in any manner seeking to enforce the
collection of the aforesaid judgment at law.”

H. C. Brome, for appellant.
Stephen B. Pound and Lionel C. Burr, for appellee.

Before CALDWELL and SANBORN, Circuit Judges. .

CALDWELL, Circuit Judge, after stating the facts as above, de-
livered the opinion of the court.

The officers of the district declined to interpose any technical de-
fense to the action on the orders upon the ground that the school
district had received the money and built a school house with. it,
and in justice and equity ought to repay it; and in this view the
taxpayers of the district, save the appellant, seem to have con-
curred. There is not the slightest evidence to show that the plain-
tiff in the judgment at law was guilty of any fraud, misrepresenta-
tion, deceit, or misbehavior of any kind in obtaining its judgment
against the district. It purchased the orders in good faith, pay-
ing full value for them; and, the orders not being paid at their
maturity it brought suit in the regular manner, in a court of com-
petent jurisdiction, and, after due service of summons on the de-
fendant, obtained judgment for the amount of the orders.

The general rules regulating the exercise of the jurisdiction of eq-
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-uity to enjoin the collection of a judgment recovered at law are well
-géttled. ' The jurisdiction is not favored, and thé grounds upon
“which' lt will be exercised are narrow and restricted. It will not
‘suffieg to show that injustice is done by the judgment against which
relief is sought, and that it would be a hardship to enforce it, or
that-the defendant had a good legal defense to the cause of action
.upon which the judgment was rendered; but it must also appear
.that the defendant was prevented from 1nterpos1ng his defense at
‘law by the fraud or misconduct of the plaintiff, or by some acci-
dent or'mistake occurring without any fault of the defendant or his
.agents, and that it would be contrary to equity and good conscience
. to enforce the judgment, 1 High, Inj. §§ 165178, and cases cited;
.1 Black, Judgm. §§ 356, 366, 378, and cases cited; Insurance Co. v.
"Hodgson, 7 Cranch, 332 Sample v. Barnes, 14 How 70, 75; Creath’s
*Adm’r v. Sims, 5 How 192 204.

Assuming, but not demdmg, that the school district had a ~ood
' legal defense to the orders, none of the other conditions essential
to authorize a court of equity to enjoin a judgment is present in
‘this case, The plaintif was guilty of no fraud or misbehavior
whatever It asserted its claim against the school district openly,
‘and in-the accustomed and orderly manner in which suits are
brought and prosecuted. The defendant was not prevented by
;fraud a¢cident, or mistake from mterposmg a defense to the ac-
,tion, if it:had one; and certainly it is not shown that it would be
contrary to equity and good conscience to allow the judgment to be
enforced.'” On the contrary, the school district itself, through its
‘proper oﬁicers, declined to interpose any defense to the smt on
the orders upon the ground that it would be contrary.to equity and
~good conscience to contest the repayment of the money under the
circumstances. There was no'fraud or bad faith on the part of
any one connected with the business. The school district received
the appellee’s money, and used it to build a schoolhouse for the
district, which was needed, and which the district accepted and
is using. Upon these facts the moral obligation resting upon the
district to repay the money was very great and, after the demand
‘has passed into a Judgment, fairly and reguhrly obtained, a court
©of equity will not enjoin its collection.

“"Where it was sought to enJom a county from paying county
orders issued for a claim less meritorious than the claim upon which
‘this Judgment was rendered, the supreme court of Ohio said: “This
court ought not to lnterpose by . 1n3unct10n to save the county from
the payment of a demand having the sanction of moral obligation.”
Commissioners v. Hunt, 5§ Ohio St. 488; Newcomb v. Horton, 18
‘Wis, 594." Certainly, after a judgment has been regularly obtained
"upon such a demand, it would be contrary to any man’s sense of
equity and good conscience to enjoin its collection upon’the com-
‘plaint of a single discontented taxpayer.

/The appellant cites and relies on Crampton v. Zabmsme 101 T.
S. 601, but, that case is not in point. = That was a suit “brought by
other taxpayers of the county to compel the board to reconvey the
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land and Crampton to return the bonds, and to enjoin the prose-
cution of the action to enforce their payment” It will be ob-
served that no judgment had been recovered in that case, and the
bill was filed to compel the board to reconvey the land which was
the consideration for the bonds upon which suit had been brought.
The bill did not seek to keep the consideration received for the:
bonds, and repudiate the bonds, but its object was to cancel the
contract, return the consideration received for the bonds, and then
cancel them. In this suit the appellant seeks to have the school
district keep the consideration it received for the orders, and to en--
join, at his own suit, the payment of the judgment rendered upon
the orders. ’

It does not appear from the complaint and record in the law
case that the citizenship of the assignors of these orders was such
as would have enabled them to maintain a suit thereon in the cir-
cuit court, and it is urged that for this reason the court rendering
the judgment was without jurisdiction, and the judgment void.
There are two answers to this contention: The bill does not chal-
lenge the jurisdiction of the court rendering the judgment; but if
it did, it is well settled that the judgments and decrees of the Unit-
ed States courts rendered upon personal service on the defendant
are binding until reversed, though no jurisdiction be shown on
the record. If the record fails to show the facts on which the
jurisdiction rests,—as, for instance, that the plaintiff and.the de-
fendants are citizens of different states; or, where the plaintiff
sues as assignee, that his assignor might have maintained the suit,
—the judgment may be reversed for error upon a direct proceeding
for that purpose, but it is not void, and cannot be attacked collat-
erally. McCormick v. Sullivant, 10 Wheat. 192; Des Moines Nayv.
& R. Co. v. JTowa Homestead Co., 123 U. 8. 553, 8 Sup. Ct. 217; In
re Sawyer, 124 U. 8. 200, 220, 221, 8 Sup. Ct. 482.

A much graver question of jurisdiction arises in the case appli-
cable to the appellant. There is no pretense that his proportion
of the tax upon the taxable property in the district required to
pay the judgment would amount to $2,000. The judgment itself
exceeds that sum, but it is not certain by any means that the
amount of the judgment is the criterion for aseertaining the amount
in controversy in such a case as this. The bill, in effect, is one to
enjoin the collection of taxes to pay the judgment. Upon the alle-
gations in the bill the court cannot assume that appellant’s taxes
would be more than nominal. If the amount of the appellant’s
tax is to be regarded as the amount in controversy, it follows that
the court below had no jurisdiction of the case. Newcomb v. Hor-
ton, 18 Wis. 594; King v. Wilson, 1 Dill. 555, 568; Seaver v. Bige
low, 5 Wall. 208; Woodman v. Latimer, 2 Fed. 842; Massa v.
Cutting, 30 Fed. 1; Terry v. Hatch, 93 U. 8. 44. But, as this point
was not raigsed in argument, we express no opinion upon it. :

The decree of the court below is affirmed.
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. ome ot al v. SHEPARD et AL
(mrcnlt‘court of Appeala Bighth Circuit. January 29. 1894.)
‘fr No. 284.

L Evmnnon—-'BtmDnn orF Pnoor——Exrsmncn oF CORPORATION, -

The: burden i8 on defendants to prove the existence of a corporation,
where. ‘belng sued individually, as doing business under a company name,
they '@ény individual liability, and aver that the company was & cOrpora-
tion, and that the services were rendered to it.

8 CORPOBATIONS--—EXISTENCE——COLLATERAL INQUIRY.

The rule that the regularity of the organization of & corpotation cannot
be inquired into collaterally has no application where Individuals sued for
services deny personal liability, and set up the existence of a corporation,
to which ‘the services were rendered. @

8. BaME—EvipENcE—COMPETENOY.

It is Dot competent to prove the organlzatlon of a business corporation
under the Illinois laws by the testimony of the two persons claiming to
bhave formed It, to the effect that, being in St. Louis, they crossed to IIl-
nois with a lawyer, there complied with the laws, and got a charter; it
appearing that the Illinois law requires at least three incorporators, pre-
scribeg various steps requiring considerable time for their accomplishment,
and maslkes the certificate of the secretary of state to the complete organ-
Izatlon of a corporatlon the legal evidence of that fact,

In Error to the United States Court in the Indian Territory.

Thomas Marcum and George E. Nelson, for plaintiffs in error.

8. 8. Fears, 8. O. Hinds, and W. T. Hutchmgs, for defendants in
error. .

Before CALDWELL, Circuit Judge, and THAYER, District
Judge.

'

CALDWELL, Circuit Judge. This suit was brought by the de-
fendants in error, Shepard, Grove & Shepard, who are lawyers
practicing - in the Indian Territory, against the plamtlffs in error,
Robert L. Owen and James E. Reynolds, to recover fees for legal
services. ‘There was a trial to a jury, and a verdict and judgment
for the plamtxffs, and the.defendants sued out this writ of error.

The errors chleﬂy relied.on relate to the rulings of the lower court
fn giving and in refusing instructions upon the question whether the
Indian Trading Company was a legally constituted corporation.
The defendants were sued individually, the complaint alleging that
they were “doing.business under the style of the Indian Trading
Company.” The answer denied that the defendants were liable
personally, ‘and averred that the Indian Trading Company was a
corporation, and the contention of the defendants upon the trial be-
low ‘was that apy services performed by the plaintiffs- were per-
formed for-the alleged:corporation, and not for the defendants per-
sonally. : The defendants conducted a mercantile business in the
Indian Terntory under the style of the’ Indian,, ‘Trading Company,
and they retained the plamtlﬁs to assist in some legal proceedings
which were conducted in that name. The defendants- disposed of
their stock of goods, ceased to do business as merchants, and the

- Rehearing pending.



