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federal courts, when the citizenship of the parties is such as to con-
fer the jurisdiction; and this practice obtains in the state courts as
well
By the statutes of Arkansas, the probate court is invested with

exclusive jurisdiction over the estates of decedents; but the su-
preme court of that state has uniformly held that, where a debt is
secured by a mortgage executed by the deceased in his lifetime,
the mortgagee is under no necessity to swear to the debt, or pre-
sent it to the executor or administrator for allowance or payment,
as is required in the case of unsecured debts, but that he can rely
solely on his mortgage, and that, when his claim is not sworn to
and presented by him, the executor or administrator has nothing
to do with it, unless the probate court orders him to redeem the
property mortgaged with the assets in his hands, which it may do
if it deems it to the best interests of the estate. Hewitt v.
Cox, 55 Ark. 225,15 S. W. 1026, and 17 S. W. 873; Simms v. Rich-
ardson, 32 Ark. 297; Richardson v. Hickman, Id. 406; McClure v.
Owens, Id. 443; Hall v. Denckla, 28 Ark. 507; Rogers v. Steven-
son, 42 Ark. 555.
By the common law, the powers of executors and administrators

did not extend beyond the territorial jurisdiction of the government
under whose laws they were appointed, and they could not bring suits
in any other jurisdiction; but, by a statute of Kansas, (paragraph
2989, Gen. St. 1889,) an executor or administrator appointed in any
other state or country may sue or be sued in any court in that
state. A similar provision is found in the statutes of other states.
Mansf. Dig. Ark. § 4937.
The decree of the circuit court is affirmed.
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No. 56.

1. FEDERAL COURTS-JURISDICTION-DUTY 011' COURT.
It is the duty of a federal appellate court to take notice, of its own mo-

tion, that the record does not show jurisdiction in the court below, and
thereupon to remand the cause. Railway Co. v. Swan, 4 SUll. Ct. 510,
111 U. S. 379, followed.

2. REMOVAL 011' CAUSES-LOCAL PREJUDICE.•
The third subdivision of Rev. St. § 639, applies only in cases between

citizens of different states, and not when one of the parties is an alien.
Young v. Parker's Adm'r, 10 Sup. Ct. 75, 132 U. S. 267, applied.

3. SAME-DIVERSE CITIZENSHIP-How ALLEGED.
An averment of residence is 110t equivalent to an averment of citizen-

ship.
4. SAME.

The description of a party as being "of Greenwood, In the state of
Maine," is not equivalent to an allegation of cltl:r.enship.

5. SAME-DIVERSITY NECESSARY AT COMMENCEMENT OF ACTION.
Diversity of citizenshlp must be sllown to exist at the commencement of

the action. and also at the time of rplCQval; and hence, when a party
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dies, the sUbstitution of an administrator having the requisite citizenship
does not make the case rcmoval;>le. .

6. SAME-JURISDICTION OF ApPELLATE COURT-COSTS.
On a writ of error in an action which appears to have been improp-

erly removed, the appellate court has jurisdiction so far as to determine
whether the circuit court had jurisdiction to hear and determine the case
on its merits, and has jurisdiction, therefore;to award costs.

7. SAME-DIVERSITY FIRST ApPEARING ON ApPEAL-AMENDMENTS.
The record must show on Its face, at the time of the application for reo
moval, that the cause is removable, and therefore· amendments to the
record' for the purpose of showing diverse citizenship cannot be pennitted
In the circuit court of appeals. Nor is the jurisdiction helped out by the
fact that .diverse citizenship appears trom the b<Jud filed with the peti·
tion for a writ of error, and' in the evidence preserved by the bill of
exceptions. .

In Error to the Circuit Court of·the. United States for the District
of New Hampshire. Reversed.
Almon A. Strout, Irving W. Drew, and William H. Coolidge, for

plaintiff in error.
James W. Remick, J. S. H. Frink, Geo. A. Bingham, and Daniel

O. Remick, for defendant in error.
Before. PUTNAM, .Circuit Judge, and WEBB and CARPENTER,

District Judges. .

CARPENTER, District Judge. This is an action at law, and
was brought the 28th of January, 1885, in the supreme
court of the,state of New Hampshire, by Henry F. Noyes, "of Green·
wood, in the state of }faine," against the Grand Trunk Railway
Company, "a corporati<>n organized under the laws of the dominion
of Canada, and a citizen thereof," to recover damages for alleged
negligence of the defendant. The action was removed into the cir-
cuit court for the district of New Hampshire by the defendant, and
was there tried by a jury, and now is brought here on a writ of er-
ror, which has been fully argued on the merits of the exceptions on
which the writ of error was based, neither party making any claim
adverse to the jurisdiction of the circuit court or of this court to
hear and determine the controversies arising in the action. It
seems to us, however, that the jurisdiction of the circuit court does
not appear from the record, and that the action must be remanded
to the state court.
Upon observing the insufficiency of the record, we have called the

matter to the attention of cou.nsel in the case, and have given them
an opportunity to file briefs on the questions which are raised, and
the defendant in error has accordingly filed such a brief.
The first question we meet is whether it be the duty of the court

to take notice of the record, and, if jurisdiction do not appear, to
remand the cause; and we have no hesitation in answering this
question in the affirmative, on the authority of Railway Co. v. Swan,
111 U. S. 379, 4 Sup. Ct. 510; and Burnh$ v. Bank, 3 C. C. A. 486,
53 Fed. 163.
The petition for removal alleges that when the said Twitchell be-

came a party to the cause, as administrator of Henry F. Noyes, de-
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. ceased, at the April term, 1885, of the supreme court, there was a
controversy between the said Twitchell, who was a citizen of New
Hampshire, and the petitioner, which was and is an alien corpora-
tion, and that the petitioner believes "that, from prejudice and local
influence, it will not be able to obtain justice in said state court,"
and that the value of the matter in dispute exceeds the sum of $500,
exclusive of costs. An affidavit was also filed of the superintend-
ent of the railway company in support of the allegation of prejudice
and local influence.
From the frame of the petition, it might be thought that the re-

moval was sought under the provisions of the third subdivision of
Rev. St. § 639. But it has been held that this act is applicable only
in cases arising between citizens of different states, and we there-
fore conclude that it does not apply to the case where one of the
parties is an alien. Young v. Parker's Adm'r, 132 U. S. 267, 10
Sup. Ct. 75.
The only other statute under this removal is sought to be

justified is the second section of the act of March 3, 1875, (18 Stat.
pt. 3, p. 470.) The objection to the jurisdiction under this clause
lies in the fact that the record does not properly show the citizen-
ship of the plaintiff Noyes at the time of the commencement of the
suit. We do not think it necessary to repeat the discussion of the
various questions which arise on this state of the record, but'only
to say that the cases appear to establish the following propositions
applicable to this case:
1. That an averment of residence is not the equivalent of an

averment of citizenship.
2. That the description of a person as being "of Greenwood, in the

state of Maine," is not equivalent to an allegation of citizenship.
3. That diversity of citizenship must be shown to exist at the com·

mencement of the action, and also at the time of the removal.
4. That the court has jurisdiction of the action so far as to deter-

mine whether the circuit court has jurisdiction to hear and deter-
mine the same on its merits, and has jurisdiction, therefore, to
award costs.
5. That there can be jurisdiction in the circuit court only when,

at the time of the application for removal, the record shows on its
face that the action is removable, and consequently that the par-
ties cannot now be permitted to amend this record so as to show
the requisite diversity of citizenship. Craswell v. Belang-er, 6 C.
C. A. 1, 56 Fed. 529, and cases there cited; Wolfe v. Insurance Co.,
148 U. S. 389, 13 Sup. Ct. 602; Crehore v. Railway Co., 131 U. S.
240,9 Sup. Ct. 692; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883,977.
It has been very carefully argued on behalf of the defendant in

error that the coming in of the administrator to prosecute the suit
makes a new action for the purpose of removal, and that inasmuch
as the record shows that the administrator, Twitchell, was and is
a citizen of New Hampshire, therefore the action was properly re-
moved. But we think the rule is now well established, and must
be literally enforced, that, in order that there may be jurisdiction,
it must appear that the diverse citizenship existed at the beginning
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of thesillt, .and has continped.lintil the removal. The coming in
of an might'thetet0re prevent, but could never per-
mit, It has been held'that the substitUtion of new par-
ties haVing the requisite citizen.ship, and having.a beneficial interest
in the controversy, will not bring the action within our jurisdiction;
and still less, as it seems to ue, (jould such a result follow from the
substitution of an official party, having no interest of his own, and
suing in the same right aJ'ldfor the same interest as the original
party. Burnham v. Bank,3 C. C. A. 486, 53 Fed. 163.
It has also been suggested, with much force, that the cases in

which it is !held that the diversity of citizenship not only must· exist
in fact, butal$o must be made to appear in the record filed in the
circuit court qn removal, are all cases in which,so far asapnears,
the fact of citizenship had not appeared anywhere in the record
up to the .time of the decildonof the case; whereas, in the case at
bar, the bonq. filed with the petition for a writ of error to this
court, and. also certaipstatements in the evidence included in the
bill of exceptions, may be held to disclose the necessary citizenship.
It is therefore argued that these cases are not here precisely in
point, having been decided under a different state of facts. .
Assuming'that the statements in the bond and in the evidence dis-

close. the necessary jurisdictional facts, we may conclude that these
are SUfficiently proved. But the case of,Crehore v. Railway

Co. distinctly holds that there is no jurisdiction in the circuit court
to pass on this proof and to find these facts,.unless they be alleged
in. the removal papers. In that case the parties prayed leave to
supply the proper allegation, and the motion was denied on the
distinct ground that by reason of the want of this allegation the
cause "was never removed from the state court." That case has
never been doubted, so far as we know, and it is cited with approval
in Jackson:v. Allen, 132 U. S.27, 10 Sup. Ct. 9; Young v. Parker's
Adm'r, 132U.S. 267, 10 Sup. Ct. 75; Graves v. Corbin, 132 U. S.
'571, 10 Sup. Ct. 196; La Confiance Compagnie v. Hall, 137 U. S.
61.11 Sup. Ct. 5; and Com. v. Paul, 148 U. S. 107, 13 Sup. Ct. 536.
Compare, also, Mining Co. v. Turck, 14 Sup. Ct. 35. Applying the
principle of that case to the case at bar, it seems to us to be clear
that we have no jurisdiction to find from the allegations in the bill
of exceptions and in the bond the jurisdictional facts of citizenship.
The judgment of the circuit court will therefore be reversed,

with costs against the plaintiff in error, and the cause will be reo
manded to the circuit court, with directions' to enter judgment
against the plaintiff in error for the costs of the .circuit court and
of this court, and remand the cause to the state
court, whence it came.
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HEATON v. THATCHER,
(Circuit Court, D. Vermont. October 31, 1893.)

1. EXECUTORS AND ADMINISTRATORS - ALLOWANCE OF CLAIMS - LIMITATION-
EQUITY.
R. L. Vt. § 2125, provides that, where commissioners have been appoint-

ed to receive, examine, and adjust claims against the estate of an intestate,
"all claims proper to be allowed by commissioners" shall be barred unless
presented within the time limited. Held, that this does not apply to purely
equitable claims, and hence it does not bar a suit by the receiver of a
corporation to reach the avails of corporate property assigned to an
intestate, contrary to law.

2. FEDERAL COURTS-JURISDICTION-DIVERSE CITIZENSHIP-STATE LAWd.
Such provision, that claims against the estate of an intestate shall go

before a state tribunal, cannot deprive parties of the right to sue on them
in the circuit court of the United States, where that court has jurisdiction
on the ground of diverse citizenship.

In Equity. On plea to the jurisdiction. Bill by WillisE. Hea-
ton, receiver of the Arlington Manufacturing Company, against
Charles W. Thatcher, administrator. Pleas overruled.
Chas. M. Wild, for orator.
Jas. K. Batchelder, for defendant.

WHEELER, District Judge. This bill is brought to reach avails
of property of the Arlington ManufactuI'ing Company, of which the
orator is receiver, alleged to have been assigned to the defendant's
intestate, contrary to the laws of New York, under which that
corporation was organized, and to the laws of Vermont, where the
property was situated. The defendant has pleaded the appoint·
ment of commissioners to receive, examine, and adjust all claims
and demands against the estate of the intestate, and failure to
present this claim within the time limited by the laws of the state
after which claims are barred, and the pleas have been argued.
The statute itself of the state only bars claims "proper to be
allowed by commissioners." R. L. § 2125. Purely equitable claims
are not such. Brown v. Sumner, 31 Vt. 671. Therefore this suit
might have been brought in the proper court of equity of the
state, whose equitable jurisdiction is founded upon that of the
courts of chancery of England, and is similar to that of this
court, if the claim is of that character; and it may be brought in
this court because the parties are citizens of different states, and
this court has concurrent jurisdiction. Besides this, the laws of
a state cannot deprive parties of their right to proceed in the courts
of the United States by providing that certain claims shall go
before particular tribunals of the state. Payne v. Hook, 7 Wall.
425; Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ot. 440; Railroad
Co. v. Gomila, 132 U. S. 478, 10 Sup. at. 155. The arrangement by
which the property was transferred to the intestate would, if valid,
create a trnst in him, and the transaction was had through an
intermediate party. An account would be necessary, and an action
at law inadequate to the adjustment of these rights between these
parties to this suit. Pleas overrnled.


