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KNAPP.v. KNAPP,
(District Court, D. Alaska. June 5, 1893.)

FEDERAL COURTS—JURISDICTION—ACTION AT LAW ON DECREE OF DIVORCE.
An action at law will lie in a federal court, upon a decree of divorce
rendered by a state court of equity, to recover all alimony accrued at the
time of filing the complaint.

At Law. Action by Gertrude Knapp against George E. Knapp
on a decree of the superior court of the state of Washington, for
Skagit county. Heard on demurrer to complaint.. Overruled.

C. 8. Johnson, for plaintiff.
Lyman E. Knapp, for defendant,

TRUITT, District Judge. This is an action at law for debt, and
is based on a decree of said superior court, which is set out in haec
verba in the complaint, as follows:

“In the Superior Court of the State of Washington for the County of Skagit.
“George E. Knapp, Plaintiff, vs. Gertrude Knapp, Defendant. (No. 1,538.)
“Decree.

“On this 1st day of February, 1893, this cause having been tried upon the
issues raised by the pleadings, and after such trial the court having made
and filed its findings of facts and conclusions of law, whereby it appears:
First. That both parties to this cause are entitled to a decree of divorce.
Second. That the defendant is entitled to the custody of the child, Matilda,
until it should arrive at the age of five (3) years, and thereafter until the
further order of the court. Third. That plaintiff assign to the defendant a
certain mortgage on land in Lincoln county, Wash.,, and coupon note col-
lJateral thereto, guarantied by the Vermont Loan & Trust Company, of the
face value of five hundred dollars, and that the defendant also have decree
for an additional sum of three hundred ($300) dollars, and that the plain-
tiff pay the sum of ten ($10) dollars per month for the support of said child:
Now, therefore, it is hereby adjudged and decreed that a divorce from the
bonds of matrimony be, and the same hereby is, granted to both parties;
and that the marriage contract existing between them be, and the same
hereby is, dissolved, as to both parties. (2) That the defendant have the
care and custody of the child, Matilda, until it shall arrive at the age of
five (5) years, and thereafter until the further order of the court. (3) It is
further decreed that the plaintiff assign to the defendant the coupon note,
and collateral mortgage thereto on lands in Lincoln county, Wash.,, and
guarantied by the Vermont Loan & Trust Company, of the face value of
five hundred dollars. (4) It is further decreed that the defendant have and
recover from the plaintiff an additional sum of three hundred ($300) dollars,
and that defendant have execution therefor. (5) It is further decreed that
the plaintiff pay the defendant, in monthly installments, and payable on the
first of each and every month, the sum of ten ($10.00) dollars, for the sup-
port and maintenance of said child, commencing on the 1st day of March next,
and that defendant have execution therefor. (6) It is further decreed that
each party pay his or her own costs of this suit.

“Henry McBride, Judge.”

The complaint, after setting out this decree, then states that the
plaintiff has duly complied with the directions thereof as to assign-
ing to defendant the note and mortgage therein mentioned, but has
wholly failed and neglected to pay said $300, or any part thereof,
to plaintiff, and has failed to pay, or make provision for payment of,
said sum of $10 per month, as provided in said decree; that said
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sum of $300 is now due and owing, together with interest thereon
from the 1st day of February, 1898. . The complaint further alleges
“that before the hearing on this. complamt can be had, to wit, on
the 1st day of March, 1893, the first of said monthly payments of
$10:-will Be due, and that on the 1st day of each succeeding month
a payment of $10 will be due from defendant to plaintiff.” It also
alleges " that said superior court had the jurisdiction and power to
make said decree, and that the same is in full force and effect, and
has néver been reversed, satisfied; or otherwise vacated. The prayer
is for judgment for the sum-of $300, with legal interest since Feb-
ruary 1, 1893, and for the further sum of $10 per month, to be paid
on the 1st day of each and every month, beginning on the 1st day
of March, 1893, so long as said decree of said superior court shall
remain in force, and for the costs and disbursements of the action.
This complaint was filed .on the 21st day of February, 1893, and
the defendant has filed a demurrer thereto, in which the followmg
grounds therefor are specified: (1) That the court has no jurisdic-
tion of the person or subject-matter of the action; and (2) that the
complamt does not state facts suﬂiclent to constitute a cause of
action. ’

The question of ]unsdlctlon of the court that rendered the decree
upon which this action is based is not raised by this demurrer, for
that can only be done by a plea in the way of an answer. This
court has jurisdiction of the person of the defendant, because he
has not only been regularly served with process, but ‘has also ap-
peared in the case.

The only question, then, which could be raised by this demurrer,
and the only’ questlon presented in arguing it, is as to whether or
not a complaint in an action at law for debt, "based upon a decree
of -a court of chancery in a state court of general jurisdiction for
a specific amount of money, states a cause of action in a federal
court in another state or territory. Upon first approaching this
question, I was somewhat surprised to find that Mr. Bishop, in his
very learned work on Marriage and Divorce, in treating of it, says,
“The doctrine is believed to be general, that an action at law will
not lie for money decreed in a court of equity.” 2 Bish. Mar. &
Div. § 499. - But the case of Hugh v. Higgs, 8 Wheat. 697, to which
he refers as authority, has been overruled in Pennington v. Gibson,
16 How. 65, where it is expressly held that in all cases where an
action of debt can be maintained upon a judgment at law, to recover
a sum of money awarded by such Judgment the like action may
be maintained upon a decree in equity, provided it is for a specific
amount, and the records of the court are of equal dignity and bind-
ing obligation. The other cases'cited are from the courts of
Massachusetts, and I have not been able to examine them; but
ander the clear statement of the law on the subject in Pennington v.
Gibson, supra, which: is reaffirmed in Nations v. Johnson, 24 How.
203, I consider the question settled in the federal courts. I do not,
therefore, feel called upon to investigate a line of decisions made by
a state court, which, if not modified or overruled by the court that
made them, are certainly at variance with most of the other state
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courts, as well as the federal courts; for Black, in his very ex-
haustive treatise on the Law of Judgments, (volume 2, § 962,) gives
the following statement and rule of law:

“The English law has always sanctioned the maintenance of actions at law
upon decrees in chancery rendered in foreigm countries, or in the colonies,
when such decrees were merely for the payment of a specific sum. But, in
regard to the decrees of their own court of chancery, the rule in that country
is fixed to the contrary. The law courts refuse to take cognizance of actions
on such decrees, for the reason that the court which made the decree can,
within its own jurisdiction, enforce it, and for this reason the action would
be unnecessary. In the United States, some of the earlier cases manifested
a disposition to follow the English rule in this respect. But those decisions
have been overruled, and it is now well settled that an action of debt will lie
in a court of law upon the decree of a domestic court of chancery, in all cases

where such decree directs the payment of a fixed, liquidated, and absolute
debt in money.”

Freeman also gives the rule in equally emphatic language.
(Freem, Judgm. § 434.)

The constitution of the United States declares that:

“Full faith and credit shall be given in each state to the public acts, records,
and judicial proceedings of every other state; and the congress may, by gen-

eral laws prescribe the manner in which such acts, records, and proceedings
shall be proved, and the effect thereof.”

And section 905 of the Revised Statutes provides the mode of
authenticating the records and judicial proceedings of any state,
territory, or county, and then declares that:

“The records and judicial proceedings, so authenticated, shall have such

faith and credit given to them in every court within the United States as they
have by law or usage in the courts of the state from which they are taken.”

In 1813 the celebrated case of Millg v. Duryee, 7 Cranch, 481, was
decided by the supreme court, and in the decision the act of May
26, 1790, is construed, and it is held that a judgment of a sister
state i8 conclusive on the merits; that, for the purposes of plead-
ing and evidence, it is entitled to the full dignity of a record; and
that the defendant cannot, when sued on the judgment, deny the
jindebtedness which it recites, or the obligation it establishes, or im-
peach its justice. Following the rule given in Pennington v. Gib-
son, supra, I hold that an action of debt can be maintained on the
decree set out in the complaint in this case, and that under the au-
thority of Mills v. Duryee, supra, this decree is conclusive on the
merits of the suit in which it was obtained, when admitted by de-
murrer or failure to answer, or established by proof on the trial of
the issues raised by a plea of nul tiel record, or such other plea as
may be made. Black, in the Law of Judgments, (volume 2, § 958,)
gays:

At the common law, an action of debt will lie on a judgment as soon as it
is recovered, and without any regard to the plaintiff’s right to take out exe-
cution; for the remedy by execution is cumulative, merely, and the statute
which gives this remedy does not impair the common-law right of action on
the Judgment as a debt of record. Accordingly, in a majority of the states,
the owner of a judgment may bring suit thereon in the same or any other
court of competent jurisdiction, and prosecute it to final judgment, notwith-
standing the collection of the original judgment might still have been
enforced by execution, and even although an execution is then outstanding.”
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Freeman, in his Law of Judgments, (section 432,) shows the weight
of authorities to be in support of the common-law rule. Both of
these authors refer to the case of Pitzer v. Russel, 4 Or. 124, where
it is determined—

“That the,plaintiff cannot clalm a’ strict right to sue his judgment as often
a3 he may choose, without showing any necessity for such course,”

But this case was entirely different from the one at bar. It was
an action brought in the county court of Benton county, Or., upon
a judgment in a justite’s court of Grant county, in that state; ; and
the laws of Oregon have a provision by which a judgment given by
a justice of the peace may be docketed in the circuit court,
and thereafter it must be enforced as a judgment of such circuit
court. The judgment of a circult court of said state can be enforced
in any county thereof by execution issued and sent to the sheriff
of guch county; and the law expressly provides that “executions
may be issued at the same time to different counties.” Code Or.
§ 274. There is also'a provision for making the lien of a judgment
in one county of the state effective in any other. Therefore, it
would seem to be entirély unnecessary to annoy a judgment debtor,
and put him to heavy costs, by multiplying domestic judgments
within the state of Oregon, unless some valid cause therefor can be
showh. But the same Treasoning would not apply there against
maintaining an action on a judgment or decree of a sister state.
The complaint in this action alleges that the decree sued on is in
tull force and effect, and has never been revised, satisfied, or other-
wise vacated, and I think it presents a cause of action which this
court has Junsdmtlon to try. The demurrer must therefore be
overruled. But, in holding that the complaint alleges a cause of
action, I do. not decide that the plaintiff is entitled to all she de-
mands. It seems to me that, when sued on, the same general rules
of law should apply to this decree that would apply to an instru-
ment of writing for the payment of money to become due in in-
stallments, except that it has greater dignity, and must be given
more faith and credit, than a written obligation to pay could have.
No action at law can be maintained upon such an instrument for
any greater sum than the amount of the installments due at the
time of commencing the action, and the statute of limitations be-
ging to run from the expiration of the period fixed for the payment
of each installment as it becomes due. De Uprey v. De Uprey,
23 Cal. 352.

The case of McCracken v. Bwartz, § Or. 63, was a proceeding in
the nature of scire facias. The verified motion, which, under the
Code of Oregon, takes the place and answers the purpose of a dec-
laration, set forth that on March 18, 1867, a decree was rendered by
the circuit court for Marion county, in favor of the plaintiff and
against the defendant, for the sum of $100 per annum from the
date of said decree, to be paid said plaintiff as alimony for the sup-
port of herself and family, The first payment or installment of
$100 fell due March 18, 1868, and each succeeding year a like sum
had become due, but no payment had ever -been made upon the de-
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cree. The motion alleged that, at the date of filing it, the amount
due upon said decree was $500 and interest. This was all that was
due then, and it was not claimed that an order for an execution
in any greater sum could be made. In Oregon, when such an order
is made, it is entered in the journal of the court, and docketed as a
judgment, and, to all intents and purposes, becomes a judgment.

The elementary principles of the laws, and such authorities as
I have found touching the question, all negative the claim that the
plaintiff in this action should have any greater relief than a judg-
ment for the amount shown to be due upon the decree sued upon at
the date of filing the complaint. The amount of interest allowed
upon a judgment or decree of a sister state, when it is the basis of
action in another forum, is determined by the laws of the state
where the judgment or decree was obtained. In this case, judgment
will therefore be entered in favor of the plaintiff and against the
defendant for the amount due upon the decree set out in her com-
plaint at the date of filing, together with interest thereon according
to the'laws of Washington, and for costs and disbursements, unléss
an answer be filed within such reasonable time as may be granted
therefor.

CHICAGO TRUST & SAV. BANK v. BENTZ et al.
(Circuit Court, E. D. Louisiana. December 9, 1893.)
No. 12,226.

1, CourRTS—STATE AND FEDERAL—CONFLICTING JURISDICTION, o
The claim of mortgage bondholders of a corporation to an equitablée lien
on the proceeds of insurance policies on the corporate buildings, by vir~
tue of a stipulation in the mortgage for insurance for their benefit, may be
determined in a federal court, notwithstanding the pendency in the state
courts of suits wherein other bondholders seek the same relief. .
2. BAME—INJUNCTION. S
A federal court has no jurisdiction to interfere, by injunction against
either party, with a suit previously brought in a state court by the liquida-
tors of a corporation, upon insurance policies in their possession and cov-
ering the corporate buildings, although the complainants in the federal
court claim an equitable lien on the proceeds thereof. Rev. St..§ 720
‘Whitney v. Wilder, 4 C. C. A. 510, 54 Fed. 554.

In Equity. Suit by the Chicago Trust & Savings Bank against
H. Bentz and others, liquidators of the Home Brewing Company.
On demurrer to the bill. Sustained in part, and overruled in part.

Lazarus, Moore & Luce and F. B. Thomas, for complainant.

A covenant in a mortgage, to keep the mortgaged premises insured for the
benefit of the mortgagee, creates a special equitable lien upon the insurance
money, good against the mortgagor, privies, or third persons. Wheeler v.
TInsurance Co., 101 U, 8. 439; In re Sands Ale Brewing Co., 3 Biss. 175; Crom-
well v. Insurance Co., 44 N. Y. 42; Ames v. Richardson, 29 Minn. 330, 13 N.
W. 137; Miller v. Aldrich, 31 Mich. 408; Bank v. Benson, 24 Pick. 204; May,
Ings. §§ 380, 391; 2 Wood, Ins. § 119; 1 Hil. Mortg. §§ 29, 30.

The United States circuit court has jurisdiction to proceed against a liqui-
dator or receiver appointed by a state court, and fix and determine such
equitable lien. Payne v. Hook, 7 Wall. 425; Lawrence v. Nelson, 143 U. S.
215, 12 Sup. Ct. 440; Dwight v. Railroad Co., 9 Fed. 785; Linton v. Mosgrove,
14 Fed. 543; Ball v. Tompkins, 41 Fed. 486.



