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77; Negley v. FarrOW; 60 :Md. 158, 176; Jones'v;,
TownseDd,'2t Fla. 431;451; Banner,Pub. Co. v. State, 16 Lea, 176;
Publishing',Co;v. Moloney; (Ohio,) 33 N. E. 921:; Seely v..Blair,

358,683 ; Wilson v. Fitch, 41 Cal. 383; Edwards v.
Publishing Co., (Cal.) 34 Pac. 128; State v. Schmitt, 49N. J. Law,
579,586,'9 At!. 774; Evistbn v. Cramerj57 Wis. 570, 15 N. W. 760.
In '. Publishing Co.v.Moloney, supra" the snpremecourt of Ohio

say, with: reference to the doctrine that statements of fact should
be regarded as privileged when made concerning a candidate for an
office, as follows:

think the'doctrin'El either sound or wholesome. In our opinion,
a. person ,who enters upon a pUbllc oftiCEt, or becomes a candidate for ()lle,
no more surrenders to the public his privAte character than he does his
prhrate prQperty. Remedy, by due course, of law, for Injury to each, Is se-
cured by the same constitutional guaranty,and the one Is no less inviolable
than the other. To hold otherwise would, in our judgment, drive reputable
men from public positions, and flll their places with others having no regard
for their reputation, and thus defeat tile purpose of the rule contended for,
and overturn, the reason upon which It Is sought to sustain It. That rule
has not been generally adopted 'In this countrY,and the converse ot It has hith-
erto obtained In this state." .
The view we have taken of the maill question makes it unneces-

sary for, u.s to consider whether the privilege claimed could extend,
in any event, to statements concerning Hallam published two weeks
after he ceased to be a candidate, and made to a public none of whom
was a voter or a citizen of the congressional district in whi.ch Hallam
had offered himself as a candidate.
Having enlnined the reGord and the assignments of error with

much care, we find no error prejudicial to the defendant below, and
therefore affirm the judgment of the circuit court, with costs.

, WINNIPISIOGEE PAPER CO. v. NEW HAMPSHIRE LAND CO. et al.
(Circuit Court, D. New Hampshire. December 11, 1893.)

No. 372 Law.
1. DEED-DESCRIPTION-SUFFICIENCY.

Under the rule that that Is certain which can be made certain, a de-
scription bounding a. grant by the northern line ot a prior grant is sufti-
clently definite, if referred to under circumstances making It a con-
trolllng call, although said northern line has never been marked upon the
ground.

S, tlAME-CONSTRUCTION AND EFFECT.
Where a'line is described as running south to the "northwest corner ot

Burton; thence westerly along the northern line of Waterville,"-both
parties assuming that the northeast corner of Is at the north-
west corner ot Burton,__but it afterwards turns out that the Water-
vllle corner and north line are a substantial distance further south, the
grant only goes to the Burton corner, and the southern boundary must
be run westerly theretrom, and parallel, with the north line of Waterville,
thus excluding the Intervening territory. Land Co. v. Saunders, 103 U.
S. 316, distinguished. '.

8. SAME....,...RECORD--ADDITIONS TO.
The addltton, to the record or copy of a deed, ot a map or plan which
was not on the original, for the purpose' ot making the claim ot the
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grantee more specific, but without any fraudulent ntent, or purpose to
make it appear as part of the original deed, does lot render the grant
inoperative.

4. 8A:HE-CONSTRUCTION.
A quitclaim by the state to "the said A. and othel 3 claiming under T."

carries the entire title to A., when it does not appl ar that any "others"
were then claiming title to the lands, or afterward accepted the grant.

Go WRIT OF ENTRy-DEFENSES-FORFEITURE.
A forfeiture accruing to the state as against its gr: ntee may be waived,

and is not available to one not claiming intervening: ights.
6. PUBLIO LANDS-STATJIl GRANTS.

If one of a number of grantees of the state rejel t the grant, but the
others accept it, and pay the consideration for the , -hole tract, including
his share, they take title to the whole. Corbett v. ? orcross, 35 N. H. 99.

'I. BAME-EJECTMENT-EsTOPPEL.
The fact that the state's grantees, in making thei' survey, by mistake

locate a line so as to exclude. part of the grant, d< not prevent them
from afterwards claiming to the true line.

8. WRIT OF ENTRY-EVIDENCE-DEEDS-COPIES.
Office copies of deeds not in the chain of title ,f either party, and

oll'ered by defendant for the purpose of showing t tle in a third party,
are not admissible, without proof of search for the originals. Wells v.
Iron Co., 48 N. H. 491, followed.

9. ADVERSE POSSESSION-,-WILD LANDS.
Adverse possession under color of title, sufficient to create possessory

title, may be established in New Hampshire, in th! case of wild lands,
by showing surveys, prosecutions for trespass, depot itions in perpetuam,
grants, and payment of taxes.

At Law. Writ of entry. Plea, nul disseisin. Jury waived, and
trial by the court, under the statute. FindingB and judgment for
plaintiff.
F. N. Parsons, L. G. Leach, and E. B. S. SanborI , for plaintiff.
Streeter, Walker & Chase and D. C. & O. C. Sal nders, for defend-

anta .

ALDRICH, District Judge. The land in ques ion is situated in
Grafton county, and between the town of Alban r on the east, the
Hatch & Cleves grant on the west, the town of Waterville on the
south, and an alleged spotted line on the north, running from the
northwest corner of Albany west to Hatch & CII ves' grant, and is
8 or 9 miles in length, and about 300 rods in width The case is one
of large importa:nce, involving in its consideratio 1 a great number
of exhibits and a vast amount of documentary ant: oral evidence.
Albany was chartered in 1776, and was then, aJ d for a long time,

known as Burton. Hatch & Cleves' grant was gr: ,nted in 1811, and
has always been known as "Hatch & Cleves' Grant" Waterville was
granted in 1818, and was then, and for a long tim( thereafter, called
the "Gillis & Foss Grant." Elkins' grant, under which the defend-
ants claim title, was granted in 1830, and has alw: ys been known as
the ''Elkins Grant." Allen's grant, under which t Ie plaintiff claims
in part, was a provisional grant made in 1$39, and in substance
was a release of the state's interest in all ungraJ ted lands, if any,
between Elkins' grant and the north line of Water ,ille. Waterville
and Albany join, and the west line of Albany E ttends something
like 300 rods further north than the east line of" aterville.
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The plaintiff clallns' tliespotted line running we rt from the north-
west corner of Albany to Hatch & Oleves' to be the south line of
Elkins' grant and the north line of Allen's grant The defendant
disputes the spotted line as a boundary, andcl dms that Elkins'
grant goes to Waterville, and that there was con ,equently no land
ungranted at the time of the provisional grant to J lIen, underwhom
the plaintiff claims, and that plaintiff's grantorherefore took no
title by virtue of the grant of 1839. The town )f Livermore was
incorporated in 1876, and includes Hatch & Cleves' North Raymond,
and Elkins' grants, and extends to Waterville; but it is not contend-
ed by either party that the title to the lands, or tl e interests of the
parties, were affected thereby. The territory in ;he northwesterly
portion of Albany or Burton, and the northerly 'lortion of Water-
ville, as well as Hatch & Cleves' and Elkins', inclu ling the territory
in dispute, is wild'and mountainous, and in 1830 wa I uninhabited and
covered with wooded growth, and still is withoU' improvement or
occupation, except such as result from the grant!, surveys, claims,
and logging operations hereinafter stated.
We now come to an important question in the ca le. The plaintiff

contends that the north line of Waterville name I in the deed or
grant to Elkins and his associates of August 31, 1830, is a course
rather than a monument, and, if a monument, tha ' it is a mistaken
one, and that under reasonable construction the of the deed
stop at the northwest corner of Burton, (now A [bany;) that the
Waterville line should therefore be rejected, and 1 he southerly line
of Elkins' extended on the same course west from t: le Albany or Bur-
ton corner to Hatch & Oleves',-while the defend: nts contend that
the north line of Waterville is called for by the d and that the
north line of Waterville is therefore the southerly bound of Elkins'
grant. If the defendants' theory is the true one, the state parted
with its title in 1830, and had no land between Vraterville and El-
kins' to conveyor release to Allen in 1839; and, if the plaintiff's
theory is the true one, his title to the land in dispu :e is absolute and
unquestioned, provided the Allen grant is operati 'e, and the plain-
tiff is in a position to claim thereunder. WaterviJ le,embracing the
territory of the Gillis & Foss grant, was incorpora ed in 1829 as the
town of Waterville, and was a territorial subdivi lion well known;
but neither the north line, nor the northerly cornen thereof had been
marked on the ground in 1830, when the grant s made to Elkins
and his associates. The lines of Burton (now Alb: ny) had been sur-
veyed and marked prior to 1830, and a corner m lrked, which was
known as the northwest corner thereof. The d?scription in the
grant to Elkins and his associates of August 31, 1 130, is as follows:
"Beginning at the northeast corner of the town of L ncoln, and running

east, seven miles and one hundred and seventeen rods, to Hart's location;
thence southerly, by the westerly bound of said locatio), to a point so far
south that a line drawn thence due south shall strike fe northwest corner
of the town' of Burton; thence south to said northwes corner of Burton;
thence westerly along the northern line of Waterville t( the eastern bound-
ary of Hatch & Cleves' grant; thence northerly and we terly by said grant
to the east line of Thornton; thence by said line of Tlornton northerly to
the line of Lincoln, and along this line to the point first mentioned."

v.59I<'.no.5-35
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Applying the New Hampshire rule established in Corbett v. Nor-
cross, 35 N. H. 99, which was recognized and emphasized by the
federal courts in Land Co. v. Tilton, 19 Fed. 73, an.d Llitnd Co. v.
Saunders, 103 U. S. 316, that, in respect to land conveyances, that
is certain which can be .made certain, I hold that the Waterville
north ,line, although not on the ground, was a sufficiently definite
and certain course or. boundary, provided it was referred to under
such· circumstances as·to become a reasonable. and controlling call
of the', deed. It will be observed, by the deed, that
from the northwest cortier of Burton the description runs "thence
westerly along the northern line of Waterville," and that no course
or distance is given which brings you to the north line of Waterville,
whichi$\some considerable diatancesouth ofa line drawn west
from the northwest corner of Burton. I think it is established
that the 'Parties to the deed all acted upon theillupposition that the
northwest corner of Burton and'the northeast corner of Waterville
were coincident; but I find as fact that the northeast corner of
Waterville was on the west line of Burton, (now Albany,) something
like 300 rods south of the northwest corner thereof. There are
three lines on the north of Waterville,varying in and distinct-
ness, therhiddle line,' perhaps, having been the most generally ac-
cepted;, but the most northerly . line claimed by anyone as the
north line of Waterville is not less than 260 rods south of a line
drawn from the northwest· corner' of Albany. Questions as to the
true north line of Waterville are now pending in the state courts,
and it ianot material to inquire or decide here which is the correct
one. It is a matter that can be made certain, and it is only ma-
terial, for the purposes of the questions involved in this proceed-
ing, to know that it is somesubsta.Iltial distance south of the corner
of Burton. I find from the evidence in the case, direct and circum-
stantial, that at the time the resolution which was the basis of the
deed was adopted and approved, and when the explorations were

• being made for the purpose of making the appraisal contemplated
by the resolution, as well as at the time the deed was executed and
delivered to Elkins and his associates, all parties understood that
the northeast corner of Waterville was a part of the northwest
Burton corner monument, and that a line extended westerly there-
from to the east line of Hatch & Cleves' grant would be the north
line of Waterville; that no land south of that line was either ap-
praised or paid for; and that the explorations were made by the
agents mimed in the resolution at the expense of the petitioners,
subsequent to the resolution, and before the delivery of the deed.
Upon careful consideration of the arguments of counsel, and a

more complete examination of the case, I find myself unable to
.sustain my intimations. at the trial that, under the doctrine of
Land Co. v. Saunders, the Waterville line would probably govern
wherever found. In this case it appears almost beyond controversy
or question, from the wording of the description in the deed, aided
by the of the property, and the situation and conduct of
the parties, and the other evidence in the case competent under the
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New Hampshire rule,. that all concerned tood at the time
of the grant that the line of Waterville extended west, direct from
the northwest corner of Burton. Assuming this )oint to be estab-
lished, as I do, it must clearly follow that neithE r party intended,
at the time, to go further south than a line drawn west from Burton
corner. In other words" they supposed that to le the north line
of Waterville, and using the term, "thence westerl,' along the north-
ern line of Waterville to the eastern boundary 01 Hatch & Cleves'
grant," as they undoubtedly did, as descriptive 'If a boundary as
well as a course, it was inadvertently used, and to carry the con-
veyance to such line, which is something like 300 I :>ds further south
than either party supposed, would be doing violen4 e to the manifest
intention of the parties; and the only justification for such violence
would be the inadvertent term in the deed, used by mistake, and
one which falsified the fact as both parties then 1 nderstuod it.
An omitted boundary may be supplied to give effect to the in-

tention of the parties; and under the same prill ciple a mistaken
term, or course, or boundary, used in a deed inad' 'ertently, may be
rejected (Morse v. Rogers, 118 Mass. 573, 578; Lan I Co. v. Saunders,
103 U. S. 316, 322) in a case where its effect WOulil be, if permitted
to stand, quite as clearly to defeat the manifest intention of the
parties. There is great force in the reasoning 0' counsel for the __
defendants, based upon Land Co. v. Saunders, SU] ra, as applicable
to the question under consideration; but upon examina-
tion of that case it seems to me as not controllin for the defend-
ants upon the questions involved in this part of the line, but, on
the contrary, in principle against their positiOI. In that case
the west line of Hart's location was known as a j lrisdictional line,
but its location on the ground, unlike the Burtor corner, was not
known by the parties. On that part of the lin! the parties in-
tended to go to Hart's location; on this part they intended to stop
at Burton, and supposed they did, under the tl I'm employed in
the deed. There the call was "to Hart's Locatio! ;" here it is not
"to" the Waterville line, but "to said northwest c )rner of Burton;
thence westerly along the northern line of W: terville." There
apt words took the parties to Hart's location wi hout any course
being supplied; here there are no apt words takilg you to Water-
ville, and a course must be supplied to take you thl re, which course,
so supplied, would be contrary to the understandi 19 and intention
of the parties. There the course supplied was : rOm a bound to
which the deed, by apt words, took the parties t·. another bound,
which was well known and not in dispute; while here, to give ef-
fect to the defendants' contention, we must su >ply a course to
reach Waterville at a point on the ground btyond where the
parties understood it to be, thus including territory manifestly not
intended. In that case, as has been observed, it was clear that the
parties intended to go to the west line of Hart's location, and
thence to Burton corner; and when the line was found, and it was
ascertained that from the west line of Hart's location the due
south line therefrom named in the grant would not carry them to
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the northwest corner of Burton,one :wassupplied which would go
there, and effect thereby given to the intention of the parties. In
this case. it is quite as clearly established that the parties did not
intend ,togo further south than Burton corner, which was a
known and definite corner marked on the ground, where they were
to stop, .and proceed direct from that point to the east line of
Hatch &:Cleves'; and, understanding that the north line of Water-
ville was at this point, the term descriptive of· the Waterville line
was u$e.dul!! a convenient boundary or course to carry them to the
east line of. Hatch &. Cleves', which was the next call in the deed.
Now, it is found that the Waterville line is not at the place
where the parties understood it to be, or, in other words, at the
Burton '.COrner monument, but nearly a mile south, taking the
moat direct course, aupplying the necessary course and distance to
get there would be inserting a term contrary to the facts as the
contracting parties understood them, and taking from the grantor
land which it did not suppose was included in the grant, and giv-
ing to the grantees land.which they did. not think was in the grant,
which was not appraised or paid for, and which they supposed at
the time was in the town of Waterville. Indeed, it seems clear
that the principle controlling Land Co. v. Saunders, and which sup-
plies a course necessary to give effect to the intentions, would re-
ject a cOllrse or mistaken bound, quite :as clearly doing violence to
the intention of· the parties.
Holding this view, I must construe the deed as going south to the

Burton corner only, and. reject the Waterville line as one inad-
vertently,used by the .parties under misapprehension; and, under
what remains in the description which is sufficiently certain, the
south line 'of Elkins' grant must go on, a westerly course, parallel
with the north line of Waterville,ftom the northwest corner of
Burton (now Albany) to the east lineo! Hatch & Cleves'. In this
view of case the territory south of a line laid upon the ground
parallel with the north line of Waterville, from the Burton corner
to Hatch & Cleves', and between Waterville on the south, Burton
on the east, and Hatch & Cleves' on the west, was ungranted in
1839, and passed to Allen by virtue of the resolution and deed of
July 16, 1839,under which the plaintiff claims.
The defendants further object to the Allen deed from the state

as a muniment of title on the ground that it was mutilated, or, in
other words, a plan added thereto or inserted, after its execution,
and before record. I find that the plan appearing on plaintiff's
Exhibit 22, (which is a copy from the office of the secretary of
state,) following the certificate of Franklin Pierce, was not on the
original deed, but was added to the record or copy after the ex-
ecution and delivery of the original grant, and that it was done
by or at the suggestion of the plaintiff's grantors later than 1850,
for the purpose of making more specific their claim as to the loca-
tion of the land. I am not able to find upon the evidence that it
was done with fraudulent intent, or for the purpose of making it
appear as a part of the original grant. :Upon these facts I am of
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opinion that the grant was not rendered inoperative, or the rights
of the plaintiff's grantors impaired thereby.
Another objection to the plaintiff's title under the Allen grant

of 1839 is that there were grantees other than Allen named in the
resolution, which is as follows: "The treasurer of the state is
hereby authorized to make and deliver to the said Allen, and others
claiming title under Stephen Thayer, a quitclaim deed," etc.; and
similar language was used in the deed based upon the resolution.
There is no evidence that there were others claiming title to the
land in question, or that there were others who accepted the
grant, and made claim to rights and interests thereunder. The
deed was executed and delivered to Allen, who accepted it. Under
such circumstances, the entire title passed to Allen under the doc-
trine of Oorbett v. Norcross, supra; but, if not, and there are others
claiming under the Thayer title and Allen grant, the defendants
are not in a position to interpose such situation against the plain-
tiff's right of recovery in this proceeding.
The defendants also say that the deed to Allen, which was dated

in 1839, was not recorded until 1860, and that, by a statute of
the state, a deed not recorded within one year became void. This
objection is not available to the defendants. The title passed at
the time of the delivery without entry, and the effect of the failure
to record within the year, as provided by the statute, would work
a forfeiture. As between the state and its grantee, the forfeiture
might well be waived, as was done by the resolution of 1860. If
the defendants had acquired intervening rights, it might be other-
wise, but that is not proved or claimed.
My verdict, therefOI'e, on this branch of the case, is that the

plaintiff has proved title under the Allen grant to all the territory
between Albany, Waterville, Hatch & Cleves', and a line drawn'
from the northwest corner of Albany, parallel with the north line
of Waterville, to the east line of Hatch & Cleves' grant.
The plaintiff also claims title to the land in question under the

Elkins grant, being the same grant under which the defendants
claim. If the view which I hold-that Elkins' grant does not
extend southerly beyond a line drawn west from the Albany corner
-should be sustained, this phase of the case becomes wholly im-
material; but I will state the facts, so that the questions under this
branch of the case may be determined, provided they become ma-
terial. The grant of 1830, known as the "Elkins Grant," was to
Jasper Elkins, Samuel H. Walker, Jacob Sargent, Jr., Ebenezer
P. Elkins, John Eaton, and David Perkins, all of Thornton, which
adjoined Waterville, Hatch & Oleves', and the land granted on the
west. I fi!1d that David Perkins rejected the grant, and that the
other grantees accepted it, and paid the consideration, including
Perkins' share, which was accepted by the state; and I hold, under
the doctrine of Corbett v. Norcross, 35 N. H. 99, 100, that the title,
including Perkins' share, vested in the five remaining grantees
who took all the territory covered by the state deed of August 31;
1830. I find from the marks on the ground, and other
in the case, that the grantees under the Elkins grant very soon
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(and probably a!! early as 1831 or 1832) caused surveys to be made
in what they then claimed to be the southerly part of the grant,
and, understanding that the grant stopped at the corner of Albany,
and that the Waterville line waf! there, caused a line to be marked
on the ground as south line of Elkins', extending from the
Albany .comer to Batch & Cleves'. I do not think, however, that
this survey, either on the gr<)und of practical location or under the
doctrine of estoppel,· should operate to defeat the title of such
grantees, provided, by the terms of the grant, their land extended
further. If, by mistake, they claimed less than the grant, it should
be treated as a tentative effort to locate their lands, and should be
subject to correction according to the facts. So, if there are no
reasons disclosed by the other branches of the plaintiff's title why
it should not be so, it is open to the defendants to claim to Water-
ville, provided the court shall hereafter construe the Elkins grant
as going to that line.
I further find that, soon after these surveys were made, (and ac·

cording·to the testimony of Daniel Elkins, son of Jasper, within two
or three years thereafter,) the grantees discovered that Waterville
was further south, and thereupon undertook to annex the interven-
ing territory. It is claimed by the plaintiff that a division was
made among the original grantees, whereby Jacob Sargent and
Ebenezer P. Elkins were to take all the territory, if any, south of
the Albany corner. There is no evidence in this case to justify a
finding of fact, or a ruling that Jacob Sargent and Ebenezer P.
Elkins took the sole title of the grantees (if they had any) to the
territory south of the Burton corner.
The plaintiff's title on this branch Of the case rests on two deeds

from Jacob Sargent and Ebenezer P. Elkins to Stephen Thayer,
one dated Mal'ch21, 1836, and the other dated June 25, 1836. The
first of these I find as matter of fact, and rule as law, is void for
uncertainty. There is no bound Or starting point given by which
the measurements can be started, and the location of the land ascer-
tained.. The deed of June 25, 1836, would seem to be sufficiently
certain to answer the law. It refers to prior conveyances, and can
therefore be made certain; and Jasper having previously conveyed
to Ebenezer, who joins with Sargent in this conveyance, Thayer
would take. three undivided fifths of the title of the five original
grantees, if. any, in the territory south of Burton. The deed of
Jasper to Ebenezer is also attacked on the ground that Jane Elkins,
a witness, was the wife of Jasper. I find as a fact that she was
the wife, but overrule the objection, under the New Hampshire law.
Frink v. Pond, 46 N. H. 125; Pub. St. c. 224, § 20.
The defendants further object to the plaintiff's title under the

foregoing deeds upon the ground that Thayer had conveyed the
whole or part of his interest before his deed to Allen, in 1838, and
that Sargent had conveyed the whole or part of his interest prior
to his deed to Thayer, in 1836. In support of this the defendants
sought to establish title in a party by the introduction of
office copies, without proof of search for the original deeds, or proof
of execution or delivery. The conveyances of which the exhibits
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purport to be copies are not in the chain of either party, and would
therefore seem to be excluded by the doctrine of Wells v. Iron Co.,
48 N. H. 491, 535.
My verdict on this branch of the case is that, provided the Elkins

grant shall hereafter be construed as going beyond Albany corner,
and to Waterville, the plaintiff has proved title to an undivided
three-fifths interest in the land described in the deed of June 25,
1836.
The plaintiff's third and last ground is that, if the paper title

fails, he has title by adverse possession.
There is much evidence bearing upon this branch of the case. 1t

would seem that in 1836, and after the original grantees had dis-
covered that the Waterville line was not where they at first under·
stood it to be, Jacob Sargent and Ebenezer P. Elkins, who claimed
to hold, by virtue of a division among the original grantees, all
the title in that part of the grant south of the Burton corner, con·
veyed to Stephen Thayer, who from that time claimed to hold the
land in question; that he entered upon the tract in 1836 with Jona-
than Cummings, a surveyor, and made explorations with a view of
ascertaining the quantity, and measured the east line of Water-
ville, and fixed a point as the northeast corner of Waterville; that
he executed deeds of the territory, or portions of it, was involved
in lawsuits based upon such conveyances, and that in 1838 he con-
veyed to Allen. In 1839, and subsequent to the litigation, Allen
applied to the legislature for a release of the state's title, or a con
firmation of the title from Sargent and Elkins and Thayer, and in
the same year the legislature passed the resolution, which was
approved by the governor, and the state treasurer executed and
passed to Allen the deed which has been referred to as the "Allen
Grant." About 1840, Allen caused a survey and plan to be made
under the 2,700-rod clause in his deed from the state, indicating his
claim as extending on the Waterville line 2,700 rods west from the
Albany west line; thence in a northerly direction, parallel with the
west line of Albany, to the line extending west from the northwest
corner thereof, or, in other words, to the bound originally surveyed
as the south line of Elkins' grant, thus leaving a gore between his
possessions, as marked on the ground, and Hatch & Cleves' grant;
and from this time Allen and his grantees have claimed the land
between the lines and bounds so established, under both the Sargent
and Elkins title, and the grant from the state of 1839, In 1839 or 1840,
Allen caused a line to be run from a point at or near the southeast
corner of Hatch & Cleves' to the west line of Alban;}', striking that
line about 300 rods south of the northwest corner thereof, where
he established a corner. Allen and his grantees have always
claimed this line to be the south bound l)f the Allen tract. In 1840,
Allen, upon notice to Ebenezer P. Elkins, one of the original gran-
tees, caused the depositions of Davis Baker and Jonathan Cummings
to be taken, "in perpetual remembrance of facts relating to lands
adjoining the north line of Waterville;" and Jasper Elkins and S. H.
Walker, two of the other grantees, appeared at the caption, and
took part in the examination of the witnesses. In 1855 there were
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'some explorations alidmar'kifigs:cin the northwest corner of the
A:llentract, but the evidence is. not very clear as to what extent.
In 1860 or thereabouts, Allen prosecuted parties for trespass and
'cutting timber on the east end of the territory, and in 1861 collected
damages for similar cuttings. These unincorporated places were
fitst'taxedin 1861, and Elkins' grant and Allen's grant were taxed
.separately, as territorial subdivisions, from 1861 to 1876, when
Livermore was incorporated, and the taxes on Allen's grant were
paid by parties claimingilnder the grant of 1839. In 1864 or 1865
the holders of the Allen title permitted cutting on the east end
thereof-in settlement of damages. In 1869 the line was perambu-
latedbetween Waterville and Allen as the town line, and the
Baker line of 1840 was respotted. Upon this branch of the case
the defendants claim (1) that the acts of possession have been inter-
rupted; and (2) that, standing alone, they are not sufficient to give
title. to wild lands by adverse possession.
As to the first point the defendants introduced considerable evi-

dence of logging operations at various times in the Mad river valley,
in the Haselton brook valley, and on the Hancock and Eastman
branches of thePemigewassett river, all of which are in the vicinity
of the land in question. None of the witnesses were able to state
from recent examination the precise location of the operations,
though several, in a general way, stated the cuttings to be in the
"Bread-Tray" country, a part of which somewhat indefinite country,
at least, i,s within the lines claimed by the plaintiff. The evidence
was of a character uncertain, largely speculative, and unsatisfactory.
The plaintiff called a witness who had recently ascertained, by ex-
plorations and surveys, the precise location of the lines claimed by
the plaintiff and its grantors, and who spent several weeks in care-
ful examination of the territory for the purpose of ascertaining the
•extent, if any, of the cuttings within such lines. His evidence was
clear and positive that no logging operations had taken place on the
, territory, and that only a few scattering trees had been cut over the
lines. This evidence (as said by Mr. Justice Bradley in Land 00. v.
Saunders, supra) was of suoh a character as to admit of. contradiction,
.but the defendants failed to avail themselves of the opportunity.
Upon all the evidence in the case, including the character of the
country and the length of the haul, my conclusion is that the opera-
tions in the Mad river country did not extend so far north as to
,reach the territory claimed by' the plaintiff, and that the operations
on the west and north did not extend over the possessory bounds of
the plaintiff's grantors, and that the cutting of the scattering trees

.' was not of such a character or extent as to indicate an intention to

.interrupt or disturb the possession. I find, so far as it i,s a question
of fact, that the plaintiff's grantors were in open, notorious, adverse,
eXclusive,peaceable, and uninterrupted possession, under color of
-title and a claim of right, of that part of the territory marked off by
. the 2,700-rod limit on the Waterville line, for more than 20 years
prior to too disseisin of which the plaintiff, in its writ, complains,
'and that the defendants' grantors had knowledge of thep9sSessiQn
,and claim of the plaintiff's grantors.
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The foregoing are my findings of fact; but it is not intended there·
by to remove from the case a consideration of the question of law,-
whether, under such conditions, the character of the occupancywas
such as to create possessory title.
The defendants contend, as matter of law, that these claims and

acts of possession do not constitute a sufficiently open and actual
occupancy to come within the general doctrine as to title by adverse
possession. It will be found, upon examination of the cases cited
by counsel in support of this position, that some do not possess the
important element of color of title, while in others the acts of pose
session are equivocal, and without notorious claim of right, and in
others were not of a character clearly indicating lIt claim of owner·
ship adverse to the title of the real owner, and in others, still, the
element of knowledge by the owner of the character and extent of
the adverse claim did not exist. Itmust be admitted, however, that
the authorities in many jurisdictions are not quite in harmony with
what would seem to be the law of New Hampshire in respect to the
application of the doctrine of title by adverse possession to wild
lands, where the possession results from surveys and lines only. But
in the same connection it may be remarked that it seems difficult
to find any reason for a distinction between a poss.ession resulting
from surveys and lines under color of title, accompanied by an un'·,
equivocal claim, inconsistent with the title of the owner, who has
actual knowledge, and a possession and occupancy of land underim·
provement. The language of the learned Chief Justice Parker in
the early case of Bailey v. Carleton, 12 N. H. 9, 15, would indicate
that the New Hampshire courts did not regard the extent or char-
acter of the territory the test, but rather the character of the
acts of posse2Sion, and knowledge of the owner. ,See, also, Little v.
Downing, 37 N. H. 355, 366; Merrill v. Hilliard, 59 N. H. 481. As·
suming that neither the deed from the state to Allen nor the deed
from Elkins and Sargent of June 25, 1836, passed any title,(Wal·
dron v. Tuttle, 4 N. H. 371,) and that the Allen deed was not reo
corded, (Minot v. Brooks, 16 N. H. 374,) still, the plaintiff's grantors
had color of title; and in view of the nature and notoriety of the
claim, and the various attempts to cumulate and strengthen the
title by grants, depositions in perpetuam, surveys, prosecutions, and
payment of taxes, and the relation of the holders of the Elkins' grant
title to these various transactions, it would seem reasonable to as·
sume that they had actual notice of the fact that Allen was making
claims inconsistent with their title, if they understood that their
lands extended below the Albany corner. The doctrine of title by
adverse possession is fraught with danger, as applied to wild lands;
and its application should be made with great caution; and it may
be doubtful whether it should. be applied upon constructive notice,
or in any case,unless the evidence is clear and unmistakable that
the owner had notice of the surveys and lines,. as well as the charac- ,
ter and extent of the claims. With these views it is with consider·
able hesitancy that I hold the acts of the plaintiff's grantors suffi·
cient to create possessory title; but, under the peculiar
of this case, it seems that the evidence warrants the finding that
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grantors had knowledge of Allen's claim, and of
,possession and ownership by him and his grantees, and either slept
upon their rights or acquiesced in the title. The resolution of the
legislature in 1839, the record of t)le Allen grant in Grafton county
in 1842, and the resolution of 1860, and the record of the grant in
the office of the secretary of stare in the same year, the official per-
ambulation of the Waterville line, the payment of taxes, the deposi-
tions in perpetuatn, to which two or more of the original grantees
were parties,and the taxation of the Allen grant as a separate
territorial subdivision, were all acts of a public lind notorious char-
acter, and as such gave character. and form to the claims and pur-
poses of the plaintiff'sgTantors., .
My verdict on this branch of the case is, that the plaintiff has

proved possessory title to the tract of land between Albany on the
ealilt, WaWl'Ville on the, south, the line drawn from the Waterville
north line parallel wit)l.Albany west line, and 2,700 rods therefrom,
to the originally as the south bound of Elkins' grant,
and, a line drawn from that point .on the old li:t:le to the northwest
corner of Albany.
My qonclusions of law are: (1) That the deed to Allen should be

constfu.ee:t opgranting the state's interest in all ungrant-
ed Waterville, Elkins' grant, Hatch & Cleves' and

as no entry was necessltry, (Enfield v. Permit, 8 N. H.
512; v. Copp, 20 N. H. 492,501,) that the plaintiff's grantor
took tltl# to all tl1etl;lrritory described in the verdict on the first
branchpf,the plaintiff's (2) that, if the Elkins grant goes to

plaintiff is the owner of the undivided three-fifths of
the land·described in the deed of June 25, 1836, named in the verdict
on thatbranch of the case; (3) if the plaintiff's recovery is not upon
his paper, but upon possessory title, that he is restricted to the 2,700-
rod limit stated in the verdict on the last branch of the case.
The !iefendants have, 30 daYs in which to present a bill of the ex-

ceptic;>nstaken at the trial, and such as they desire to take from the
rulings herein. If the ,defendants except, the plaintiff may except
to the ruling as to the uncertainty of the deed of March 31, 1836.

ROBINSON v. TURRENTINE et aL
(Olrcult Oourt, E. D. North Carolina. January 9,1894.)

No. 37.
NATIONALBANXS-AsSESSMENTOF STOCK - LIABILITY OF MARRIED WOMEN.

Code: N. C. § 1826, provides that no woman during coverture shall be
capable.ot making any contract to affect her real and personal estate

the 'written consent of her husband. 'lIeld, that a purchase of
stock by a married woman Is not a "contract" within the terms of the
statute, and that the wife Is liable upon an assessment although the stock
was purchased without the written consent of her husband.

At Law. Action by W.• li3. O'lt Robinson, receiver of the First
National Bank of Wilmillgton, N.C., against M. B. Turrentine and
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her husband, John R. Turrentine, to recover an assessment on cer-
tain shares of bank stock held by her. Judgment for plaintiff.
Daniel L. Russell, for plaintiff.
John D. Bellamy, Jr., and Herbert McClammey, for defendants.

SEYMOUR, District Judge. This is an action at law brought by
Robinson, receiver of the First National Bank of Wilmington, N.
C., to recover an assessment of 100 per cent. which the comptrollel'
of the currency has duly made on the shareholders of the bank. The
feme defendant was, it is alleged, at the time of its suspension, a.
shareholder of the stock of the bank to the amount· of 20 shares of
the par value of $100. M. B. Turrentine is a married woman. After
her marriage and after the passage of the act of 1871 of North
Carolina, (Code, § 1826,) the stock in question "was transferred to
and acquired by her," to use the language of her answer. Her hus-
band, the other defendant, never gave his written consent to the
purchase. Mrs. Turrentine is not a "free trader," under Code, §§
1828, 1831, 1832. .
So, we have the case of a married woman, a citizen of North Caro-

lina, who, without the written consent of her husband, acquired
stock in a national bank, and held the same at the time that, upon
its insolvency, it passed into the hands of a receiver; of an assess-
ment upon stock of the bank by the comptroller, and a suit on such
assessment; and of a defense contending that under the laws of
North Carolina a married woman who has acquired national bank
stock without the written consent of her husband is not liable for an
assessment on such stock. If the feme defendant was the owner of
the stock, she is liable for the assessment. Section 5151, Rev. St.,
imposing individual responsibility, to the amount of the par value
of their shares, upon all stockholders in national banks, makes no
exceptions in favor of married women. Keyser v. Hitz, 133 U. S.
138, 10 Sup. Ct. 290. Persons holding stock as executors, adminis-
trators, guardians, or trustees are nat personally so liable, (Rev. St.
§ 5152,) but the estates and funds in their hands are. By the bank·
ing laws of the United States all the shares in the stock of national
banks are liable to an assessment like the one levied on the stock
of plaintiff',s bank. To hold that a state law, were there such a law,
could except certain shares from the liability, would enable states
to defeat the policy of the federal government in establishing the
national banking system. That the congress has power to establish
and legislate for such banks has nat, since 1819, been an open ques-
tian. McCulloch v. Maryland, 4 Wheat. 316. If a purchase of stocks
in a national bank by a married woman without the written consent
of her husband gives her the ownership of such stock, judgment
must be given against the feme defendant. If she owned the stock
at the failure of the bank, she is liable to the assessment; if she did
not, she is not liable. While the federal government exclusively con-
trols the question of the liabilities of stockholders in national
banks, it is not doubted but that a state has power to say that for
reasons seeming good to its legislature, and not in conflict with or·
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gal).iq la"\V, ;t particular of persons I;\hall not be permitted to
own particular.. classes of property. It may lawfully be provided
that a guardian or other trustee may not invest in securities other
than those specified by statute. Probably it might be held that a
statute might constitutionally provide that purchases by guardians,
of, say, railroad stock, in the name of their trust, should be absolute-
ly void. In such case it might be held that an attempted transfer
of such stock so purchased passed no title; that the stock still re-
mained, although duly assigned and transferred, on the corporation
books, the property of the vendor; and that the guardian could re-
cover the .money paid from the vendor. It would, I think, require
strong and plain words to induce courts to give such a construction
to an act of the legislature.
If Mrs. Turrentine's purchase of the 20 shares in the stock of the

First National Bank of Wilmington did not pass the title in it to
her', various inconveniences ensue. All persons dealing with her
are presumed to know the law. Payments of dividends to her before
the. failure of the bank were not good" payments. A perso"n advan-
cing money to her on a hypothecation of the stock for her necessary
expenses would lose his security..A purchaser of the stock from her
wOul4l1fcquireno title. But it is needless to elaborate the many

thatwould ensue from such a state of uncertain own-
ership" of bank stock standing in the name of married women. I
will only add one. Upon such a supposition the 20 shares of the
feme defendant still belong to the person who perhaps 20 years ago
transferred them to her, and he is still liable to the assessment.
Does the legislation of North Carolina bear such a construction?
It certainly is nowhere enacted, directly, that a married woman
shall not own stock in national banks, 6rstock that, upon the fail-
ure of the corporation, shall be liable to assessment. In fact, there
is no statute that requires the assent of a husband to any purchase
of property by a wife. The constitution of North Carolina, in article
10, § 6, reads as follows:
. "The real and personal property of any female In this state acquired before
marriage, and all property real and personal to which she may after mar-
riage become in any manner entitled, shall be and remain the sole and sepa-
rate. estate and property of such female, and shall not be liable for any debts,
ob!igaUoJ;ls or engagements of her husband, and may be devised and
bequeathed, and with the written assent of her husband conveyed by her as
if she were unmarried."

The written assent of the husband is thus required to validate
a.married woman's conveyance of land. This assent may be signi.
fied simply by joining in the deed. Farthing v. Shields, 106 N. C.
289,10 S. E. 998. But no consent of her husband is required for the
conveyance of real estate to her. The act of 1871 (1 Code, § 1826)
reads thus:
"No· woman durIng her coverture shall be capable of making any contract

t()aJrect her real or personal estate except for her necessary personal
expenses, or for the support of the family, or such as may be necessary in
order to pay her debts existing before marriage, without the written consent
of her husband, unless she be a free trader as hereinafter allowed."
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These two provisions are the only· ones material to the matter in
controversy that have been presented to the court. Section 1826
does not, in terms, require the assent of the husband to an assign-
ment to the wife of personalty, any more than does the constitution
require his assent to a conveyance to her of real estate. But it is
contended that the sale of bank stock to the defendant was itself a
contract, and that it is such a contract as must necessarily affect
both her real and personal estate, because, in the event of the failure
of the bank, her separate estate may be taken by reason of the stat-
utory assessment to which the holders of bank stock are liable. It
seems to me that this contention fails to note the distinction be-
tween a contract and the remote consequences of a contract. The
defendant, by her purchase of bank stock, did not become liable to
the assessment which is the subject-matter of this action. More
than 10 years after that purchase, a series of events culminating
in the insolvency of the bank, and the appointment of a receiver of
its property, occurred. These events rendered it possible for the
assessment by the comptroller of the currency to be made. At the
time of the contract of the sale of the stock, she in no proper sense
by it "affected her real or personal estate." It was ormay be af-
fected by the operation of subsequent events. Nor does the liabil-
ity under the assessment come within the words of section 1826.
''No woman," etc., says the statute, shall be capable of making
"any contract to affect," etc. The contract by which the stock was
purchased was a simple contract of sale. Its only purpose was to
transfer the title of the stock from vendor to vendee. It affected
simply that stock, which was not at the time of the sale, a part of the
personal estate of the defendant, but became so by reason of the
sale. The contract to affect a married woman's real or personal
property, intended by the statute, a contract charging such prop-
erty with a debt or liability specifically ascertained at the time that
it is entered into.
A still more conclusive reason against defendant's contention

arises from the construction which the supreme court of North Caro-
lina has placed upon the statute in Farthing v. Shields, supra. It
is well settled, says Shepherd, J., in that case, that "a feme covert
is at law incapable of making any executory contract whatever;"
and the learned judge (now chief justice of North Carolina) gives the
meaning of the statute in these words: ''No woman, during her
coverture, shall be capable of making any engagements in the na-
ture of an executory contract, by which her statutory real or per-
sonal estate is to be charged in equity, without the written consent
of her husband," with the exceptions mentioned in the statute.
It can hardly be contended that the purchase by Mrs. Turrentine of
the stock in question was an engagement in the nature of an ex-
ecutory contract, by which her statutory estate was charged in eq-
uity. I am, then, of the opinion that there is nothing in the state
constitution or laws by which a feme covert is prohibited either
from owning bank stock or from purchasing it without the written
consent of her husband.
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does not ,seem tQ by the answer that this
suit wi,ll, he, at law;nQf do, I know that there.would be anything
in .the As. a married'woman is. incapable at common law
of aJlJl' contract, of course she could not, in the absence of
a statute;. on .a contract. In .North Carolina, however, a
woman may be sued at law. ,It is so decided in sevaral cases. Smaw v.
Cohen, 91;1 N. C"85; Vick v. Pope, 81 N. C. 22; Neville v. Pope, 95 N.
O. 346; Burnett ,v. Nicholson, 86 N. C. If as the court concludes
the felDe. defeIldaJlt is liable. she. is so, not by reason of. any charge
upon her Ilepiu'ate estate, but because, of the United States statute
creating the liability. There is no eqllitable ground of action, for
there is to be enforced. The liability is a legal
one. I know of no reason why it should not be enforced by an ordi-
nary action.. Keyser v. Ritz, 133 U. S.138, 10 Sup. Ct. 290, was, like
this, an action at law to collect from a married woman an assess-
ment on her.riational bank stock, and was sustained. The earlier
,case of Bundy v. Cocke, 128 U.S. 185, 9 Sup. Ct. 24:2, was a bill in
equity, andwiis also susUUned, on the ground, however, that the
prayer of the' bill of revivor asks for relief out of the assets of the
defendant's. de,cea,sed wife, the feme owner of stock being dead. In
The Reciprocity' Bank, 22N. Y. 9, 15, wh,ich involved the liability
of a married woman as shareholder in a state bank, Comstock, C. J.,
$a1d:
"It Is also said that femes covert are not llableto suit or .judgment at com-

mon law, alid in' 'generel that i1l true. It is true, also, that the apportionment
of liability among 'stockholder8, when duly confirmed, becomes a judgment
against each lltockholder, to be enforced by execution. But ltwas compe-
tent for the legj,lature to depart from, the rulee and analogies of the common
law,. and tomake married women and their estates liable, as other sharehold-
eN In banks are llable. This, we think, has been done,"
, On the whole, I see no reason why, theliability existing, it should
D,ot be enforced an action at law.. ,
Another objection to holding that an action at law cannot be

maintained to enforce a married woman's liability to the statutory
assessment is that to do so would interfere with the national bank-
ing system. What the receiver is entitled to under the legislation
is an absolute judgment, which may affect all the married woman's
property, and ,whicb shall bip.d bel' personally,-,-not a decree giving
a lien on perhaps only a part of it. .She stands in the position
of any other stockholder under the federal law, and tbe remedy
against her must be the same as against any other owner of such
stock. I elaborated the position that under the state law a
married liable.to the assessment, perhaps unnecessarily.
I that the federal law conclusiVely controls the decision. I
will note, however, one more point under the former head.
The liability ot a married woman for an assessment upon national

baIlk stock,while it in no wise grows out of contractt is one of aclass of liabilities which may.be enforced in an action in form ex
COlltractu; and this fact hI one which hlUl often, in analogous cases"
caused confusion in mip.ds accustomed only to the ideas of the com-
mon'law. The liability of an hifant or an insane person for nec-
essaries has often been called a liability arising ex contractu, solely
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by reason of the form of the action to enforce it. So of a suit for a
statutory penalty. An action against a married woman, who hap-
pened to own a mill site and tract of land, obligated to keep up a
bridge over the runway of a mill stream at a public road crossing,
would be in form ex contractu. I do not suppose the position would
be taken that under the act of 1871 the married woman could own
the land without being liable both to the obligation and its en·
forcement, or that the act in question has the effect to prevent her
acquisition of the mill property without the written consent of her
husband. Obligations of this class are called by the civilians "quasi
contracts," or, to use the more proper vocabulary of our own law,
they arise from "constructive contracts," which Sir Henry Maine
distinguishes from "implied contracts" in his AncieJ!t Law. Page
373. He says:
"It has been usual for English critics to identify quasi contracts with

implied contracts; but this is an error, for implied contracts are true con-
tracts, which quasi contracts are not. In Implied contracts, acts and cir-
cumstances are the symbols of the same Ingredients whlcb are symbolized
in express contracts by words; and whether a man employs one set of sym-
bols or the other must be a matter of indifference, as far as concerns the the-
ory of agreement. But a quasi contract is not a contract at alL"
This distinction between "contract" and "constructive contract"

is very well elaborated in an article by Mr. Keener in the May (1893)
number of the Harvard Law Review. Inattention to it has caused
the difficulty sometimes felt in discussing the liabilities of infants
and lunatics, and particularly of reconciling the proposition, uni-
versally admitted, that a lunatic cannot contract, with his liability
to an action on a contract.
The liability of the defendant in this action is quasi contractual;

is treated, for certain purposes growing out of the limitations of
ancient forms of action, as contractual; but it does not arise from a
contract, and is not affected by the act of 1871--72, supra. No state
statute prohibited Mrs. Turrentine from being the owner of the bank
stock in question as being a married woman. Could such a statute be
found, it would perhaps conflict with the rights given married women
by the state constitution, (article 10, § 6.) No law of the state, as I
construe the state statutes, exempts married women from this as-
sessment. If it did, such law would violate the organic law of the
United States, unless it at the same time forbade her ownership
of the stock. No objection is taken to the form of the suit, nor do
I see that such objection, if taken, could be sustained.
Judgment for plaintiff.

NEW YORK ACC. INS. CO. .oF CITY OF NEW YORK v. CLAYTON.
(Circuit Court of Appeals, Eighth Circuit. December 4, 1893.)

No. 320.
1. ACCIDENT INBURANCE-DEFENBES-VJOJ,ATJNG LAW.

A defense that the injury was sustained while violating the law by hunt-
ing on Sunday, contrary to a provision of the policy, need not be estab-
lished beyond a reasonable doubt. A preponderance of evidence is suffi-
cient.


