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(Circuit Court, D. Washington, S. D. December 11, 1893.)

t. REMOVAL-TIME OF FILING PETITION IN FEDERAl, COURT.
It is sufficient excuse for not filing the petition in the federal court

on· the day regularly set for the beginning of the first term after the
petition and bond were filed in the state court, being November 5th, that
defendant's attorney inquired of the clerk when the term would begin,
and was told that the first day would be December 5th; it appearing
that, owing to the absence of the judge, no court was held until that date.

2. SAME-SEPARABLE CONTROVERSY.
Where a part of the relief asked is that certain promissory notes, not

yet due, which are alleged to have been given by certain of the defend-
ants In consideration of an alleged fraudulent conveyance, and trans-
ferred by the payee to the other defendants as collateral security for
alleged indebtedness, be surrendered up by the latter, and returned to
the makers, such makers have no separable controversy from the holders
of the notes; nor has one holder a separable controversy from the other
holders, all being jointly interested in the notes as collateral security.

In Equity. Bill by B. Burgunder, receiver of the McConnell·
Chambers Company, to subject assets of the corporation alleged
to have been conveyed to defendant R. S. Browne and others.
Heard on motion of plaintiff to remand to the state court. Granted.
Cox, Teal & Minor, for complainant.
Phillip Tillinghast, for defendants.

GILBERT, Circuit Judge. This cause was removed to this
court from the superior court of the state of Washington for Whit-
man county upon the separate petitions of Browne and Maguire,
defendants, citizens of Idaho, and the Vermont Loan & Trust Com-
pany, a corporation created under the laws of Dakota, upon the
ground that, as to each of said petitioning defendants, the plain-
tiff's cause of suit was a separable controversy. Motion is now
made to remand upon two grounds: First, that the transcript
was not filed in this court in apt time. Second, that the contro-
versy is not separate or separable as to either of said defendants.
The suit is brought by B. Burgunder, a citizen of Washington,

the receiver of the MeConnell-Chambers Company, an insolvent
corporation, to subject to the payment of debts of said corporation
certain property which is alleged to have been transferred to the
defendants. The bill of complaint alleges: That the insolvent
corporation, for the purpose of defrauding its creditors, fraudulent-
ly transferred to said Browne & Maguire, for a consideration of
$50,841.68, a stock of merchandise, the true value of which wab
$67,189.37, and that in payment therefor the said corporation re-
ceived from the said defendants a debt of W. J. McConnell, .one of
the members of said corporation, amounting to $8,500, but which
was of no value whatevel'; certain shares of stock in another cor-
poration, taki:m at $1,600, but actually of no value; a certain stock
of hardware, taken at $7,500, but worth no more than $3,000; the
assumption by said defendants of certain outstanding liabilities
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of the insolvent corporation upon amounting to $5,145.75;
the remainder in the promissory notes of said defendants, payable
in one years from date. That the. stock of hardware has
been mortgaged to certain other defendants to secure an alleged in-
debtedness of $5,000 due from said insolvent, and tJ:e said promis-
sory notes have been transferred and delivered to the Vermont
Loan&. .Trust Company, the Pullman State Bank, a corporation of
the state of Washington, and to R. M. Sherman and J. W. Corbett,
whose citizenship is not stated, as security for an alleged debt due
them from Said insolvent, the amount of which debt is elsewhCl'<
in the bill declared to be unknown to the complainant.
The prayer 'of the bill il:!: tor a general .by the various

uefendants to whom the assets of the corporatIOn have been trans-
ferred, and that the transfer to Browne & Maguire be set aside,
and that the property sold to them by the insolvent be surrendered
to the complainant, upon the delivery by the complainant to the
said. defendants of the said promissorY note of McConnell for $8.500,
and their own notes, when delivered up by the parties to whom the
same were transferred by the insolvent, and that, in Mse said
notes· cannot be so delivered up, the· said defendants Browne &
Maguire be allowed credit for the same upon .the said sale,
and that thedVermont wan & Trust Company, and the other de-
fendants to whom said notes and other choses in action have been
transferred, be decreed to surrender same to the· receiver, and
that the assets and property of said· corporation be reduced to
money, and an account taken of its indebtedness to all of the de-
fendants, and that the moneys realized be paid pro rata upon the
debts of said .corporation.
It is cllHfued that the cause should be remanded because the

transcript was not filed on. the first day-of the present term of this
eourt. The first term of this court after the petition and bond for
removal were filed in the state court was regularly set for ·the 5th
day of November; but, owing to the absence of the judge, no court
was held until the 5th day of December; at which date the tran-
script was filed. It satisfactorily appears by the affida'it of the
attorney representing the defendants that he fuade inquiry of the
clerk as to the time when the term would begin, and was informed
that the first day of the term would be the 5th day of December.
This excuse is sufficient,under the authority of Railroad Co. v.
Koontz, 104 U. S. 5; Hall v. Brooks, 14 Fed. 113; and the motion
to reman.d upon that ground must be denied.
The conditions under which a cause may be removed to the

federal· courts upon the ground that, as to the parties removing
the same, a separable controversy exists, are defined in the case
of 10aU. S. 191, 1 Sup. Ct. 171, in which Mr.
Chief Jnst,iceWaite said: .
"There must in the suit a separate and distinQt cause of actlon, .on.

which a separate and distinct suit might properly hav.e been brought, and
eomplete rellet afforded as to such cause of .actlon, with all the parties on
one side of that controversy citizens of different states from· those on the
other."
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applying the doctrine of that decision to this case, it will be
seen that the cause of suit, either as to Browne & Maguire or the
Vermont Loan & Trust Company, is not separable. In the case
of the Vermont Loan & Trust Company, it is alleged that that
corporation, together with several other defendants, has received
the'promissory notes which were given by Browne & Maguire, to-
gether with numerous other assets of the insolvent corporation,
as security for the debt which the corporation owed them. The
Vermont Loan & Trust Company is jointly interested in these
securities with the other parties to whom they are transferred, and
the rights of the Vermont Loan & Trust Company cannot be .de-
termined without the presence of the others.
In the case of Browne & Maguire, it is shown that the promis-

sory notes which they gave as part of the purchase price of the
property received by them, which notes amounted to more than
$28,000, and are not yet due, are part of the securities transferred
to the Vermont Loan & Trust Company and to the other defend-
ants. A portion of the relief prayed for is that these notes be de-
livered up by the parties to whom they are transferred, and that
they be surrendered back to Browne & Maguire. The Vermont
Loan & Trust Company, and the others interested with it in these
securities, must necessarily be brought into a suit which has this
object in view. It is urged that the Vermont Loan & Trust Com-
pany and the other defendants holding the securities have no in-
terest in the controversy between the complainant and Browne &
Maguire, because it is alleged in the bill that the transfer of se-
curities to them was fraudulent, and that they have no real in-
terest in the same; and reference is made to the case of Barney
v. Latham, 103 U. S. 205, which holds that the presence of a formal
defendant against whom no relief is sought will not defeat the
right of the real party defendant to the removal of the suit, and
to the case· of Construction Co. v. Simon, 53 Fed. 1, where it was
held that a party occupying the position of a stakeholder or
garnishee was not a necessary party to the controversy. In this
case, however, it does not appear that the persons to whom the
securities were transferred are formal parties, or that they hold a
position analogous to that of a stakeholder or garnishee. It does
not appear from the bill that these parties admit that they have
no real interest in the notes. On the other hand, it is averred in
the bill that the securities were transferred to the parties holding
the same, to secure an indebtedness, but that the amount of the in-
debtedness is not known. Nothing appears in the bill from which
the court may infer that the right of these defendants to the se-
curities they hold will not be asserted and prosecuted in this suit.
The motion to remand is allowed.
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FA.BRE .... OUNA;RD "STE,o\.MSHIP CO" Limited.
, (Circuit Court of Appeals, SecondCircult. October 31, 1892.)

No. 45.
CIRCUIT COtJRTS',OF ApPE.A.LSc'"CERTIFYING QUESTIONS TO SUPREME COURT.

Certi:!l.cati()n cannot be grianted where no new or difficult questions of
law ate presented, and the mixed issues of law and fact could be re-
viewed satisfactorily only on' examination of the entire record.

from the District Court of the United States for the East-
ern District Qf New York.
Motions by appellee for reargument, or for certification of certain

questions to1;he supreme court of the United States for instruc-
tions, and .by appellant for reargument. Motion of appellee de-
nied, and decree modified. on appellant's motion.
For report of the decision on the appeal, see 3 C. C. A. 534, 53

Fed. 288. '. ' ..•. . .'
The' questions upon. whi;¢h appellee asked a reargument or aceI'·

tipcation to the c,ourt were as follows:
lJ'iJ;st. Whether the amendII)\lnt, to the collision rUles, proposed by the in-

ternational !parine conference!)f 18/39, which is contained in the last clause
Of, article 16, as proposed by that conference, (International Marine Confer-
encel889, vol. 3, pp. 56, 63,)ls a declaration of the law as it previously ex-
isted, or Is a new rule proposed which has not yet become law.
Second. It is the law that when a steam vessel, navigating at her

lowest rate of speed in a fog, hears the whistle of another steamer forward
on either bow, it is her duty ,to "proceed circumspectly," or whether it is
her duty to stop in all cases.
Third. Whether it is the duty of the navigator of a steamship, under such

circumstances, to act in aCCOrdance with good seamanship, or whether there
is any other rule or duty for him, and, if so, what?
Fourth. Whether a court can lawfully decide that the navigator ot a

steam vessel bas acted .otherwise than with good seamanship in pursulng
a course of aCtion which 'Would have avoided collision, If an assumption as
to the conduct of an approaching vessel (which assumption he haill the right
to make, and upon which assnmption he acted) had not proved, in fact, to
be erroneous, by reason of wrongful and reckless navigation of such other
vessel.
Fifth. Whether, on the facts found in the opinion of the court, viz. that the

Umbria was navigating wrongfully In a fog at a speed of 191h knots an hour,
that she came in view of the <lberia at a distance of about 900 feet" bearing
about five points on the Iberla,'s port hand, and, that she struck the Iberia so
near the stem that, If the Unibria had been navigating at a moderate speed,
there would have been no collision, it must not be held, as matter of law,
that the cause of the collision was the wrongful speed of the Umbria., and
that the fact that the Iberia had not, previous to the Umbria's coming in
wight, stopped, was not to a collision.
Sixth. Whether the mastel\ Ilf the Iberia., hearing the Umbria's whistle two

points on his port bow, and Porting two points, and hearing thereafter four
:)r five whistles from the Umbria at an interval of not more than a minute
apart, so changing their bearink to port that, when the Umbria was seen,
she bore about five points on the port hand, and assuming, as he had a right
to do, that the Umbria was going at a moderate rate of speed, and would
therefore pass under his stern, (which the Umbria would have done if she
had been going at a moderate rate of speed,) and haVing already passed two
steamers in safety in the same manner, was required by any! rule of law or
of good seamanship to pursue, not the same course, but a different one, after
he heard. the Umbria's whistle, from that which he had pursued with safety
before.


