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child’s services, past and prospective, during minority, consequent
upon the injury. By some authorities the loss of service has been
regarded as the foundation of the action; and the English courts,
influenced by this strict view of the gravamen of the action, have
decided that a father has no remedy, even for his expenses, where
the child is of such tender years as to be incapable of rendering any
services. The authorities in this country approve a more liberal and
more reasonable doctrine, and, basing the right of action upon the
parental relation, instead of that of master and servant, allow the
father to recover his consequential loss, irrespective of the age of the
minor. Dennis v. Clark, 2 Cush. 347; Cuming v. Railroad Co., 109
N. Y. 95, 16 N. E. 65; Clark v. Bayer, 32 Ohio St. 300; Durden v.
Barnett, 7 Ala. 169; Sykes v. Lawlor, 49 Cal. 236.

It was within the province of the jury to form an estimate of the
damages which would compensate the plaintiff for his present and
prospective loss upon the facts which were before them. Whether
the plaintiff’s daughter, in view of her age, could render him any
services having a pecuniary value, was a question of fact. It could
not have been ruled as a question of law that a child of her years
was incapable of doing sc. The evidence showed the child’s disa-
bility had lasted for more than a year, and still continued, thus
raising the presumption that it would continue in the future for a
longer or shorter period. Having these facts and the age and the
sex of the child before them, the jury were as well qualified as any
expert could be to form a correct cpinion as to the duration of her
incapacity, and the value of her services to her father. A case
could hardly be imagined in which it would be more impracticable
to furnish direct evidence of any specific loss by deprivation of serv-
jces. Any evidence respecting the prospective loss would neces-
sarily have been speculative and hypothetical, and could not have
been of any real assistance to the jury. Railroad Co. v. Jones, 1
C. C. A. 282, 49 Fed. 343; Ihl v. Railroad Co., 47 N. Y. 317; Railway
Co. v. Fielding, 48 Pa. St. 320. There was no error in the refusal
of the trial judge to direct a verdict for the defendant, or in his in-
structions to the jury upon the subject of damages, and the excep-
tions of the defendant were not well taken,

The judgment is affirmed.

FINLEY v. RICHMOND & D. R. CO.
(Circuit Court, W. D. North Carolina. December 18, 1893.)

1. MASTER AND SERVANT — RAILROAD COMPANIES — POWER OF ENGINEER T
Warve RuLgs.

An engineer in charge of a working train with the knowledge or as-
sent of the temporary conductor, the regular conductor being absent,
has power, by ordering a brakeman to go between the cars, and place
in position, by hand, a coupling link which, being bent, cannot be prop-
erly controlled with coupling sticks, to waive a rule of the company, sub-
scribed by the brakeman at the time of his employment, requiring brake-
men to use coupling sticks, and not to go between the cars. Railroad
Co. v. Baugh, 13 Sup. Ct. 914, 149 U, 8. 368, distinguished.
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2. SAME--DEFECTIVE MACHINERY.
A railroad. company is liable for injury caused to a brakeman by the
failure of a defectlve engine brake to work properly, although there was
a good brake on the tender, by which he could have controlled the train.

At Law. Action by J. S. Finley against the Richmond &
Danville Railroad Company to recover damages for personal in-
juries.

~J. M. Morphew and H. C. Jones, for plaintiff.
- George F. Bason and R. B. Glenn, for defendant.

DICK, District Judge, (charging jury.) The plalntlﬁ entered
into the service of the defendant upon an express written contract
not to'go betwen the’cars for ‘the purpose of coupling and un-
coupling, and that service was to be performed by means of a
stick’ prov1ded by the comipany. Now, if he violated such contract
of his'own volition, or by the direction of a fellow servant, he was
guilty of contmbutory negligence, and cannot recover; but if he
went between the cars under the order of the conductor, or of a
person managing the operation of the train in the absence of the
conductor, and by the direction or knowledge of the conductor,
then the written contract was waived, and if plaintiff attempted to
perform the assigned gervice with reasonable care, and was then
injured, he is entitled to recover compensatory damages for the
injury sqstamed

A railroad company, in operatmg a train on its railway, must
have some person authorized to control the movement and opera-
tion of'the train, and such person represents the company, and may
waive general rules and special contracts by other instructions re-
quired by the circumstances of the occasion. The evidence tends
to show that the regular conductor was not on service, but he had
been directed by the company to put Mr. Burgin in charge of the
train on that day; that Mr. Burgin was a state officer having charge
of a number of convicts who were in the service of the com-
pany as laborers; that said convicts were employed at the coal
chute about one-fourth 6f a mile from the place of the injury,
and were under the immediate supervision of Mr. Burgin; that
the engineer had operated the train in transporting cars to the coal
chute in the absence of, and with the knowledge and assent of, Mr.
Burgin, and caused the movement of the engine that produced the
injury.

I charge you that, if you believe that the engineer had charge of
the movement and management of the cars with the assent or knowl-
edge of the temporary conductor,—the regular conductor being
absent,—then the engineer had the authority of a conductor in
giving directions to subordinate employes, and could waive the
general rules and contracts of the company; and if you are satisfied
from the evidence that the engineer directed plaintiff to go be-
tween the cars to place a bent link in position for coupling, which
could not be done with a coupling stick, and he exercised ordinary
care in-doing as he wag directed, then he is entitled to recover com-
pensatory damages for the injuries sustained. There is not the
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slightest evidence to show that the engineer was willfully negligent
in the act that caused the injury. There is evidence tending to
show that the engineer intended to act with caution, and failed to
prevent injury by reason of defective machinery, the defect being
unknown to the plaintiff. If the machinery was defective, and had
been so for some time, and such defect was the proximate cause of
the injury, then the doctrines relating to fellow servants do not ap-
ply, as the fellow servant had not the power of preventing the in-
jury, although he did the best he could under the circumstances of
the transactlon

The evidence tends to show that the engineer knew that the
plaintiff was between the cars, and that the engineer did not do the
injury willfully or carelessly, but that it was caused by the engine
not operating as he anticipated. The evidence tended to show that
there was a brake on the tender which was in good working order,
and if the engineer had used this brake he could have controlled
the movement of the train, and no injury would have occurred; that
the brake on the engine, and the reverse lever, were not in good
order; that a brake on an engine is not necessary, and many en-
gines are used without brakes. I charge you that if the engineer,
on the exigency of the occasion, used the appliances most con-
venient, and they failed to operate properlv then the defective ma-
chmery was the proximate cause of the injury, and the plaintiff
is entitled to recover.

There is no evidence that authorizes you to find exemplary dam-
ages. You have heard the evidence as to the pain and sickness
suffered by the plaintiff, the expenses incurred, the permanent in-
jury sustained by the loss of three fingers of his right hand, and
his efforts to obtain employment If, considering the evidence and
the legal instructions given you by the court, you are of opinion,,
from a preponderance of the evidence, that the plaintiff is entitled
to recover, then you may assess such reasonable damages as will
compensate him for the sufferings, expenses, and injuries sustained.
If you assess excessive damages, the court can interfere to make
them just and reasonable, or set aside your verdict, and grant a
new trial. * I decline to give the written instructions requested by
counsel of defendant otherwise than as complied with in my
charge.

NOTE.

DICK, District Judge. A motlon for a new trial in this case was not al-
lowed, as T was of opinion that my charge to the jury was not in conflict
with the principles of law enunciated in Railroad Co. v. Baugh, 149 U. S.
368, 13 Sup. Ct. 914, In that case the fireman brought an action to recover
damages sustained by reason of the negligence of the engineer in charge
of a locomotive running alone, without any train attached, and which was
a mere “helper” to regular trains. The plaintiff and engineer had been in
the same common employment on the helper for several months, and both
were familiar with the rules of the company regulating the running of
the locomotive, and the hazardous nature of the service. The injury com-
plained of was not in consequence of the fireman obeying any order of his
superior officer, but resulted from negligence of the engineer, there being
no defect in the machinery. The question was not involved as to the right
and power of the actual manager of a train to give an order to a subordinate
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employe. to meet a sudden exigency in 'the operation of a train arising from
defective machinery, where no regular conductor was in charge.

The evidence in the case before us tended to show that the necessity for
the order to the plamtlff to ‘go between the cars to couple them arose from
a bent link, which could not be placed in proper position with the eoupling
stick ordinarily, employed under the regulations of the company; that the
injury ‘was ‘not :caused by the fault or negligence of the englneer, but re-
sulted from defects in the reverse lever and the brake on the engine, which
prevented the engineer from properly controlling the movement of the train.
In Mason v. Raflroad Co., 111 N. C. 482, 16 S. E. 698, many cases are cited
and reviewed, and in an able and well-considered opinion the doctrine is
clearly announced that, “a rule of a railroad company agreed to by the
plaintiff {an employe] may be waived or abrogated for the company by the
conductor making an order contrary to such rule, when it was the duty of
the plaintiff to obey such order.” The facts in that case are somewhat sim-
ilar to the faets in this case. The conductor had given a general order to
the brakeman to go between the cars and use his hands whenever he found
that the coupling could not be made with the coupling stick provided by the
company. The brakeman, in going between the cars to adjust a pin to a
bent link, exercised his own judgment, and no positive order was given at
the time by the conductor. In this case a specific order was given by the
engineer to the plaintiff to go between the cars to meet a necessity which
had occurred in the operation of the trajn. The engineer was the superin-
ténding, de facto officer of the company, and had entire charge of the man-
agement and movement of the working train; and I was of opinion that
under such circumstances he was necessarily the personal representative
of the company, and, from the nature of things, he was invested with
the power of conductor, and could waive a general rule or special contract
of the company with an employe, when such walver was required by a sud-
den necessity, caused by a defective appliance of the operating train. The
order to plaintiff to go between the cars to couple them with his hands was
deemed necessary by the engineer, and was a command to a subordinate em-
ploye, which demanded prompt obedience. If the plaintiff had refused or
falled to obey, he could at least have been reported by the engineer for dis-
obedience, which would probably have caused a discharge. There was evi-
dence that the bent link could have been thrown out of its place by the
coupling stick so as to fall upon the ground; but such action would not
have been in strict obedience to the express terms of the order, and would
not have accomplished the purpose for which the order was given. I told
the jury that they must be satisfied that the plaintiff used reasonable care
in attempting to execute the order.

The plaintiff testified that he regarded himself as subject to the orders of
the engineer, who required him to leave the place of his ordinary duty as
switch tender, and assist in the coupling of the cars; and he felt bound to
obey the positive order to go between the cars and couple them with his
hands, and he feared that he would be discharged from service if he failed
t0 obey an imperative command. He had a right to presume that the com-
pany would have some superintending officer in charge of an operating
train competent to give orders to subordinate employes, and secure the
prompt and proper management of the train engaged in the performance of
the business of the company. The evidence tended to show that defects
in the reverse lever and the brake on the engine were the proximate cause
of the injury to plaintiff, I was of opinion that it was not negligence on the
part of the engineer to attempt to use the machinery near at hand to control
the train, although he might have prevented the injury by using the good
brake on the tender. He might well suppose that he could safely rely upon
the effective operation of appliances furnished by the company for the pur-
pose of controlling, with skill and care, the management of the train, so as
not to cause damage to its own property or injury to its employes.

The only questions involved were whether the engineer had a right, by an
order, to waive a rule of the company, and whether the safe execution of
the order with reasonable care was prevented by defects in the machinery.
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HONEY v. CHICAGO, B. & Q. RY. CO.
(Circuit Court, S. D. Jowa, W. D. December 5, 1893.)

1. CONTRIBUTORY NEGLIGENCE—INJURY T0 WIFE—HUsBAND’S R1GHT OF ACTION.

Contributory negligence in a wife does not defeat her husband’s right

of action for medical expenses, loss of society, and of aid in household

affairs, in a state where she had been relieved of all common-law disabili-
ties and he of all responsibility for her torts.

2. SameE—IMpPUTED NEGLIGENCE. .
To render the contributory negligence of a wife, regarded as the agent
or servant of her husband, imputable to him, the circumstances must be
such that he would be liable for her negligent act if it had resulted in
injury to a third person.
B. SaME. R
Where a wife is struck by a train while crossing the tracks to the depot,
whither her husband has preceded her for the purpose of purchasing tick-
ets, her contributory negligence is not imputable to him, either on the the-
ory that she was his agent or servant, or that he was bound to care for
and protect her.

At Law. Action to recover damages resulting to plaintiff from
personal injuries caused to wife of plaintiff. Motion for new trial.
Denied. :

Harl & McCabe and J. M. Junkin, for plaintiff,
Smith McPherson and Wright & Baldwin, for defendant.

SHIRAS, District Judge. TUpon the trial of this case before the
jury the facts developed in the evidence were as follows: In the
year 1891 the plaintiff, W. Q. B. Honey, and his wife, Ellen F., re-
sided on a farm in the vicinity of the town of Red Oak, Towa, which
is a station upon the line of railway owned and operated by the
Chicago, Burlington & Quincy Railway Company. On the 15th
day of August in that year the plaintiff and wife went to Red Oak
for the purpose of taking a train upon the defendant’s railway. In
order to secure tickets, the plaintiff preceded his wife to the de-
pot. To reach the depot it was necessary to cross several tracks
which lay between the station building and the town of Red Oak,
and the railway company had built a board walk several feet in
width across the intervening tracks for the use of passengers pass-
ing to and from the depot. As Mrs. Honey approached the de-
pot, a train of cars came in upon a track which crossed the walk
upon which she was, and thus cut off, for the moment, her direct
access to the depot. For the purpose of reaching the depot by pass-
ing around the western end of the intervening train, Mrs. Honey left
the board walk, and after taking a few steps in a westerly direc-
tion she was struck by a switech engine crossing from the east, and
was badly injured. For the injuries thus caused to her person Mrs.
Honey brought suit against the railway company, and for the dam-
ages in the nature of surgical expenses, and for the loss of the so-
ciety of his wife and of her aid in taking care of the household
the husband, W. O. B. Honey, brought a separate action against
the company. For trial purposes the court ordered that the two



