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of. action, which demurrer was sustained by the court; and subse·
quently, no application to amend being made, a final decree was en·
tered, dismissing the bill. Such a decree is a final judgment of the
rights of the parties, and is a bar to a subsequent suit between the
same parties on the same SUbject-matter. Alley v. Nott, 111 U. S.
473, 4 Sup. Ct. 495; Bissell v. Spring Valley Tp., 124 U. S. 232, 8 Sup.
Ot. 495.
The parties to the present suit, and the subject-matter, being the

same as those in the former suit, we are of opinion the plea is well
founded, in point of law, and presents a complete defense to the bill,
and the latter should be dismissed.

NETHERLAND-AMERICAN STEAM NAV. CO. v. HOLLANDER.
(Circuit Court of Appeals, Second Circuit. January 12, 1894.)

No. 48.

1. PARENT AND CmLD-Loss OF SERVICE-PARENT'S RIGHT OF ACTION FOR IN·
JURIES.
The right of action of a father for an injury to his minor child is based

on the parental relation, not that of master and servant, and he is enti-
tled to be indemnified for his expenses in the care and cure of the child,
and for loss of services past and prospective.

2. SAME-DAMAGE-PROVINCE OF JURY.
Whether a girl who was injured at five years of age, and had not

recovered at the time of the trial,---{)ver a year later,-eould render any
service, past or prospective, of peclmiary value to her father is a question
of fact which the jury may determine upon consideration of the injury,
the continued disability, and the age and sex of the child, without other
evidence as to ability to render services.

In Error to' t4e Circuit Court of the United States for the South-
ern District of New York.
At Law. Action by Morris Hollander against the Netherland-

American Steam Navigation Company for injuries to his minor child,
brought in the supreme court of the state of New York, and removed
therefrom by defendant. Verdict and judgment for plaintiff. De·
fendant brings errOT. Affirmed.
In charging the jury the court said, among other things: "In assessing the

value of damages, you are to take into consideration that it is only the loss
to the father for which this suit is brought, and which this particular jury
is to assess. He has given testimony of money paid out, which aggregates
about twenty-one dollars. Besides that, he is entitled to such sum for the
loss of services of his child as may be reasonable in view of what the cir-
cumstances ·of the case are, to wit, the age of the child, and the amount of
services which it might have rendered to him from the date of the accident
until the present time. He is also entitled to such compensation as is proper
to take the place of any services of this child which he may lose in the future
in consequence of the accident. You are not to guess at that. You are
not, without evidence, to assume that because the child's arm was broken
two years or a year and a half ago, and at this moment of time she does
not use her arm as her brother does his, that the child is going to be disabled;
and I know of no evidence in this case as to what the probabilities are.
You are not entitled to guess at that. You must reach your conclusion
from evidence."
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· alleged are as. follows:, .. ,. . . . . .'. '" .
In the' refusal of the court to d\re()t a. verdict for the pla.lntifr in error

upon' the Whole e>tidence, as requested by defendant's counsel.
Inretllsing to charge, as requested:
(:IV this action is based uponsuJ.>posed loss by plainti1f of services

of dai,Ighter, and that there can be no recovery in this action except of
the, !l<,lt'1ia!. expense!! proven to have been incurred by the plaintitr in con-
sequence·of'tbeinjury, except for loss of actual services."
(2) "That there is no evidence in this case that plaintiff's daughter was

able 1:Q reIl.der any serv,ces of
(3)wJ;'hatIoss of serviCes. cannot be .inferred without evidence."
(4) "That there is no evidence in this caSe that would justify the jury in

fl:n1l1n'g that the injury to the child is permanent."
Wing, Shoudy & Putnam, (J. A. Shoudy, of counsel,) for plaintiff

in error. .
Renno Loewy, for defendant in error.
Refore'WALLACEfll'l.d'SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. This is a writ of error by the defend-
ant in the court below to review It judgment for the plaintiff ren-
deredupon the verdict of a jury. ··It was proved Up<l'Il the trial that
the pllJJ.Dti.1f and the )atter being of the age of about
five years, were passengers on the defendant's steamship Amster-
daml oo.a,·voyage from Rotterdam to New York, in September, 1891;
that while they were walking upon the deck of the vessel an iron

the child, breaking her arm; that the plaintiff had em-
ployeq)l surgeon, and had taken the child too the hospital every fort-
night for about six months after her injury; that he had incurred
expenses for surgical treatment and medicines; that since the acci-
dent--La period of something over' a year before the trial-the child
had suffered from her injuries, and had not been able to use her
llrm as .shedid before the accident; that she continued to have rest-
less nights, and had no one too take care of her but the plaintiff. The
evidence tended to show that the child's injuries were caused by the
negligence of the defeQdant. No testimony was introduced to show
that the child bad ever rendered any services for the plaintiff, or
that she :was capable of doing so.
The exceptions taken upon the trial, and the. assignments of error

which have been argued at the bar, raise the questiC'lls (1) whether
the action was maintainable either for expenses or for loss of serv-
ices; and, (2) if maintainable for the loss of services, whether there
was any evidence which justified the trial judge in instructing the
jury that they might .award damages for prospective loss of services.
A father whose infant child has been injured by the tort or negli-

gence of a third person has a right of recC'Very to the extent of his
own loss. He cannot recover f()r the immediate injury to the child.
His action rests' upon his right to the child's services, and upon his
duty of maintenance. When he is deprived of the right, or put
to extra· expense in fulfilling the duty, in reason and justice be
ought to' be permitted to have recourse to the wrongdoer for indem-
nity. lie is entitled to be indemnified for his expenses necessarily
incurred in the cure and care of the child, and for the loss of the
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chjld's services, past and prospective, during minority, consequent
upon the injury., By some authorities the loss of service has been
regarded as the foundation of the action; and the English courts,
influenced by this strict view of the gravamen of the action, have
decided that a father has no remedy, even for his expenses, where
the child is of such tender years as to be incapable of rendering any
servkes. The authorities in this country approve a more liberal and
more reasonable doctrine, and, basing the right at action upon the
parental relation, instead of that of master and servant, allow the
father to recover his consequential loss, irrespective of the age of the
minor. Dennis v. Clark, 2 Cush. 347; Cuming v. Railroad Co., 109
N. Y. 95, 16 N. E. 65; Clark v. Bayer, 32 Ohio St. 300; Durden v.
Barnett, 7 Ala. 169; Sykes v. Lawlor, 49 Cal. 236.
It was within the province of the jury to form an estimate of the

damages which would compensate the plaintiff for bis present and
prospective loss upon the facts which were before them. Whether
the plaintiff's daughter, in view of her age, could render him any
services having a pecuniary value, was a question of fact. It could
not have been ruled as a question of law that a child of her years
was incapable of doing sO'. The evidence showed the child's disa-
bility had lasted for more than a year, and still continued, thus
raising the presumption that it would continue in the future for a
longer or shorter period. Having these facts and the age and the
sex of the child before them, the jury were as well qualified as :;tny
expert could be to form a correct O'pinion as to the duration of her
incapacity, and the value .of her services to her father. A case
could hardly be ilp.agined in which it would be more impracticable
to furnish direct evidence of any specific loss by deprivation of servo
ices. Any evidence respecting the prospective loss would neces-
sarily have been speculative and hypothetical, and could nO'! have
been of any real assistance to the jury. Railroad Co. v. Jones, 1
C. C. A. 282, 49 Fed. 343; Ihl v. Railroad Co., 47 N. Y. 317; Railway
Co. v. Fielding, 48 Pa. St. 320. There was no error in the refusal
of the trial judge to direct a verdict for the defendant, or in his in-
structions to the jury UpO'Il the subject of damages, and the excep-
tions of the defendant were not well taken.
The judgment is affirmed.

FINLEY v. RICHMOND & D. R. CO.

(Circuit Court, W. D. North Carolina. December 18, 1893.)
1. MASTER AND SERVANT - RAILROAD COMPANIES - POWER OF ENGINEER Tf.'

WAIVE RULES.
An engineer in charge of a working train with the knowledge or as-

sent of the temporary conductor, the regular conductor being absent,
has power, by ordering a brakeman to go between the cars, and place
In position, by hand, a coupling link which, being bent, cannot be prop-
erly controlled with coupling sticks, to waive a rule of the company, sub-
scribed by the brakeman at the time of his employment, requiring brake-
men to use coupling sticks, and not to go between the cars. Railroad
Co. v. Baugh, 13 Sup. Ct. 914, 149 U. S. 368, distinguished.


