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the person making the same, if the latter knew them to be false.
The same doctrine has been held in some of the states where Lord
Tenterden’s act has been adopted. Kimball v. Comstock, 14 Gray,
508; Mann v. Blanchard, 2 Allen, 386; McKinney v. Whiting, 8
Allen, 207; Whitten v. Wright, 34 Mich. 92. These decisions, and
others in general harmony with them, while all declaring that there
must have been a fraudulent intent, are not uniform in their defini-
tion of that intent. In Allen v. Addington it is held that the
fraudulent intent may consist either in an interested design on
defendant’s part to benefit himself, or a malicious design to injure
the plaintiff. In other cases it is held tliat any representation
known at the time to be untrue is deemed fraudulent. In Lord
v. Goddard, 13 How. 211, it is said fraud means “an intention to
deceive. If there was no intention; if the party honestly stated his
own opinion, believing at the same time that he stated the truth,—
he is not liable in this form of action, although the representation
turned out entirely untrue.” But by the weight of modern author-
ity it is held that the law imputes an intention to deceive in every
case where one recklessly asserts that to be true which is untrue,
and concerning which he pretends to have a knowledge which he has
not. 1 Cooley, Torts, 501; Brooks v. Hamilton, 15 Minn. 31, (Gil. 10;)
Lynch v. Trust Co., 18 Fed. 486; Caldwell v. Henry, 76 Mo. 254;
Cooper v. Schlesinger, 111 U. 8. 148, 4 Sup. Ct. 360. Of this class is
the cause of action contained in the second count of the complaint.
It is there alleged that the representations were false; that they
were made for the purpose of gaining eredit for the Ainslie Lumber
Company; that they were negligently and carelessly made, without
examination or investigation; that, if investigation had been made,
the untruth of the facts represented would have been made apparent.

These allegations sufficiently state a cause of action, and both the
demurrers are overruled.

MURRAY v. AMERICAN SURETY CO. OF NEW YORK.
(Circuit Court, 8. D, California. January 2, 1894.)
No. 557.

1. BARKS—RECEIVERS—AUTHORITY TO APPOINT—STATE STATUTES.

The California statute authorizing the attorney general, on the recom-
mendation of the bank commissioners, to institute suit to enjoin any bank
guilty of violating the banking laws from doing further business, and,
if it is found insolvent, to cause its business to be wound up under the
direction of such commissioners, (Stat. 1877-78, p. 740, as amended by
Stat, 1887, p. 90,) does not authorize the court to appoint a receiver for the
bank; and a receiver thus appointed without authority cannot maintain
a suit to collect claims of the bank.

2. SAME. ‘

A statute providing that upon the “dissolution of any cerporation” a
receiver may be appointed on the application of creditors or stockholders,
(Code Civil Proc. Cal. § 565,) does not apply to the case of an insolvent
bank which the state is proceeding against for violating its charter.

At Law. Action by Eli H. Murray, as receiver of the California
Bavings Bank of San Diego, a corporation, against the American
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Buréty:Company of New York,.to recover damages.” On demurrer
-’w‘-‘t;_leb;cpml)laint. ‘Demurrer sustained. IR '
*"'Lidee ‘& McDonald, for plaintiff. =~ Lo

* Alten' & Flint, for defendant,.~ ' . :

ROSS, District Judge. This action was commenced in the su-
perior eourt of San Diego county, and, on motion of the defendant,
Waas[‘tx;ans'ferred to this court. . The action is for damages for the
alleged breach of the conditions of two certain bonds, executed by
the defendant to the California Savings Bank of San Diego, a cor-
poration, to indemnify that ins_titfut)i’qq,against' any pecuniary loss
by it sustained by the fraud or dishonesty of one J. W. Collins,
its wice president, and one Frederick T. Hill, its cashier.

The demurrer filed by the defendant raises, among other questions,
the right of the plaintiff to bring. the suit. That right is thus
alleged in the complaint: T :

“That' on the 12th day of November, 1891, the said California Savings
Bank hecame and was insolvent and suspended business, and thereafter, to
wit, on the 4th day of March, 1892, an action was commenced in the superior
court’ of the county of San’ Diego, state of California, in the name of the
people -of . the state of California, against said California Savings Bank, in
which,. ampng other relief: demanded by the plaintiff, it was prayed that a
temporary receiver be appointed to take possession of all the assets of said
savings bank, and to make collection of all claims held by it; and that, upon
the final trial of said action, said savings bank be adjudged insolvent, and a
permanént receiver appointéd to take charge of and collect, preserve,
and distribute its assets, and that said corporation be closed and liquidated
in the manner provided by section 11 of an act [of the state of California] .
entitled ‘An act creating a board of bank commissloners, and prescribing
their duties and powers,’ approved March 30, 1878, and as amended by an
act approved March 10, 1887; and that such proceedings were thereafter
duly hag /in said action, that, by an order of said superior court on that
behalf duly made and entered of record, this plaintiff was, on the day
of March, 1892, appointed temporary receiver of said savings bank, and
authorized and directed to take possession of all its assets of every kind
and character, and to collect and. preserve the same pending said action.
That on the 2d day of August, 1892, said action came regularly on for trial,
and judgment was duly recovered by the plaintiff therein, and entered, ‘that
the defendant corporation, the said California Savings Bank of San Diego,
and all its managers, officers, counselors, attorneys, agents, and others acting
in aid or assistance of it or them, be, each and every one of them, and
are, each and every one of them, enjoined and prohibited from the transac-
tion of any further business-as said corporation.” And it was further in and
by sald judgment and decree ‘orderéd and adjudged that Eli H. Murray, of
the city 'of San Diego, is hereby appointed recelver of all the assets and
properties of the said defendant corporation, and that he is hereby empowered
to sue for and prosecute to determination all indebtedness due said defendant,
and to collect, adjust, and settleall claims in favor of said defendant, and that
he shall hfive the right to defend all suits instituted against said corporation,
and that he shall allow and adjust, under the control of this court, all the
claims against said bank, and, when determined, shall pay to the creditors of
said bank such-dividends as may from time to time be declared by this court,
and to do and perform such further acts as may be provided by law or the
further order:of this court; and that thereupon this plaintiff duly qualified
as such receiver; and entered upon the discharge of his duties as such; and
that said judgment has never been set aside or modified, but still remains
in tull force ‘and effect; and this plaintiff ever since has been, and now is,
the duly-qualified and acting receiver of said savings bank.”
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It is clear that the proceeding in the name of the people of the
state of California, of which the superior court, at the instance of
the attorney general of the state, took Ju,msdlctlon, was by virtue of
section 11 of the act of the state creating the board of bank com-
missioners, and prescribing their duties and powers, of March 30,
1878, (Stat. 1877--78, p. 740,) as amended by an act approved March
10, 1887, (Stat. 1887, p. 90.) As so amended, the section reads:

“See, 11. If such commissioners, on examination of the affairs of any corpo-
ration mentioned in this act, shall find that any such corporation has been
guilty of violating its charter or law, or the provisions of this act, or is con-
ducting business in an unsafe manner, they shall, by an order addressed
to the corporation so offending, direct discontinuance of such illegal and
unsafe practices, and a conformity with the requirements of its charter and
of law under this act; and, if such corporation shall refuse or neglect
to comply with such order, or whenever it shall appear to said commissioners
that it is unsafe for any such corporation as in this act mentioned to continue
to transact business, they shall notify the attorney general of such fact,
who, after examination, in his discretion, may commence suit in the proper
court against such corporation, to enjoin and prohibit the transaction of any
further business by such corporation; and upon the hearing of the case, if
the judge of the court where the case is tried shall be of the opinion that
it is unsafe for the parties interested, or for such corporation, to continue to
transact business, and that such corporation or institution is insolvent, he shall
issue the injunction applied for by said commissioners and attorney general,
who shall cause said injunction to be served according to law; and said judge
shall further direct said commissioners to take such proceedings against
such corporation as may be decided upon by its creditors. If any cor-
poration mentioned in this act, which is now insolvent, or which may
hereafter become insolvent, or be thrown into liquidation by process
of law, or by the order or consent of its stockholders, directors, managing
officers, managers, or creditors, the affairs of such corporation shall be
closed, and the business thereof settled within four years from the time
it shall be declared to be insolvent, or be thrown into liquidation, as the case
may be, unless at the expiration of such time it shall obtain the consent, in
writing, from a majority of the board of bank commissioners, to continue
in liquidation for a longer period. The bank commissioners shall, however,
have no power to grant a continuance for such purpose for a longer period
than one year at each time. Any corporation mentioned herein, now in
liguidation, or that may be hereafter thrown into liquidation, shall make
semi-annual reports of the condition of its affairs to the bank com-
missioners, in the same manner as the solvent banks mentioned in this
act, and in addition thereto shall state the amount of dividends paid,
debts collected, and the amount realized on property sold, if any, since the
previous report. The bank commissioners shall have the power and it is
hereby made their duty, to 'examine the condition of every such corporation
in liquidation, in the same manner as in the case of solvent banks; and shall
have a general supervisory control of any such corporation. They shall
have the power to designate the number of officers and employes necessary
to close up the business of any such corporation, and to fix the salaries of the
same; and shall do all in their power to make such liquidation economical
and as expeditious as the interests of the depositors and stockholders will
admit. The bank commissioners are hereby empowered to examine into the
affairs of all banks in process of liquidation, at the time of the passage of
this act. When any such bank shall have been for two years next preceding
the passage of this act, in process of liquidation, or when any such bank
shall have been in liquidation for two years from the time it was declared
insolvent, or thrown into liquidation, the bank commissioners shall have the
power to direct that the business of the bank shall be closed, and may
designate a time when such closing shall be effected, and may limit the num-
ber of officers aud smployes, fix their salaries, and make such other orders
as are necessary for the economical and expeditious administration of the
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affairs of the bank, If any officer or employe of any.insolvent corporation,
mentioned in this act, shall refuse to comply with the provisions of this
sectidn, or disregard or refuse to obey the directions of said bank commis-
sioners, given in accordance with the provisions of this act, such officer or
employe shall be punished by a fine of not less than five hundred dollars, or
by imprisonment in the county jail for not less than one year, or by both
such fine and imprisonment, as a court of competent. jurisdiction may deter-

mine.”

The remedy pursued by the attorney general in the name of the
people of the state in the case of the savings bank in question being
statutory ounly, the court that took jurisdiction for its enforcement
was limited in its powers by the statute under which it acted. East
Tennésgee, V. & G. R. Ce. v. Southern Tel. Co., 112 U. 8. 806, 5 Sup.
Ct. 168; 'Windsor v. McVeigh, 93 U. 8.274. It will be seen that the
suit the attorney general is by the statute authorized to commence
is one “to enjoin and prohibit the transaction of any further busi-
ness’ by such corporation.” And the statute proceeds to declare
that if, upon the hearing of the case, “the judge of the court where
the case is tried shall be of the opinion that it is unsafe for the
parties interested or for such corporation to tramsact business, and
that such corporation or institution is insolvent, he shall issue the
injunction applied for by said commissioners and attorney general,
who shall cause said injunction to be served according to law; and
said judge shall further direct said commissioners to take such
proceedings against such corporation as may be decided upon by
its creditors.” ‘

That is the extent of the judgment authorized by the statute to be
entered-in the suit authorized by the attorney general; that is to
say, the enjoining of any further transaction of business by the in-
solvent corpordtion, and an order that the commissioners take
such proceedings against such corporation as may be decided upon
by its-creditors. The appointment of'a receiver in such a judg-
ment was beyond the power of the court, because beyond the scope
of the statute under and by virtue of which alone the coyrt was
acting. A receiver is an officer of the court, and, when appoint-
ed, and his powers put in motion, the property of which he is appoint-
ed receiver passes into the custody of the court; the purpose of
such proceeding being to preserve the property pending the litiga-
tion, so that the relief awarded by the judgment, if any, may be
effective. No such purpose is manifested by the provisions of the
bank commissioners’ act, under which the attorney general proceed-
ed in the case in question. This ig further shown by the very next
clause of the statute, which reads:

“If any corporation mentioned in this act, which is now insolvent, or which
may hereafter become insolvent, or be thrown into liquidation by process of
law, or by the order or consent of its stockholders, directors, managing officers,
managers, or creditors, the affairs of such corporation shall be closed and the
business thereof settled within four years from the time it shall be declared
to be insolvent, or be thrown Into liquidation, as the case may be, unless, at
the expiration of such time, it shall obtain the consent, in writing, from a
majority of the board of bank commissioners to continue in liquidation for
a longer period. The bank commissioners shall, however, have no power to
grzlxlltﬁa continuance for such purpose for a longer period than one year at
ea me,”” o
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It is said for the plaintiff that the superior court had jurisdiction
“under either section 11 of said act of 1878, or section 565 of the
Code of Civil Procedure, [of California,] toc make the appointment,
provided that the creditors of the corporation came in and requested
or consented to such appointment; and also upon the application
of the stockholders or directors, and that, as the complaint does
not show that there was no such application in that action, this
court must presume that there was, if such presumption is neces-
sary to uphold the appointment of the receiver.” In the first place,
no inference can be indulged in favor of the plaintiff that the judg-
ment or order relied on to sustain the suit was based upon a com-
plaint in intervention by the creditors, stockholders, or directors
of the corporation. The general rule is that a pleading is taken
most strongly against the pleader; and surely, where, as in this
case, the complaint alleges that a certain judgment was entered in
an action brought by the attorney general in the name of the people
of the state against a corporation created by it, it cannot be pre-
sumed that such judgment was in fact based upon a complaint in
intervention, filed in the action by some third party or parties. In
the second place, neither creditors, stockholders, nor directors of
a corporation could become parties, by intervention or otherwise,
to a proceeding the object of which was to enjoin a corporation from
carrying on its business in accordance with its charter. That power
belongs alone to the state that grants the franchise. Section 565
of the Code of Civil Procedure of California provides that, upon the
dissolution of any corporation, the superior court of the county in
which the corporation carried on business or has its principal place
of business, ep application of any creditor ¢f the corporation or of
any stockholder or member thereof, may appoint one or more persons
to be receivers or trustees of the corporaticn, ete. That section is
manifestly inapplicable to the facts of the present case.

The demurrer must be sustained, upon the ground that the com-
plaint does not show a right in the plaintiff to bring the suit. So
ordered.

MORTON v. UNITED STATES.
(District Court, D. Indiana. January 15, 1894)
No. 4,808.

CLERES OF CIRCUIT COURT OF APPEALS—FEES AND SALARY.

Under the judiciary act of March 3, 1891, §§ 2, 9, a clerk of the circuit
court of appeals is entitled to retain from the fees and emoluments of
his office, after payment of all other expenses, a sum not exceeding $500,
in addition to ‘his salary of $3,000.

At Law. Action by Oliver T. Morton against the United States
to recover fees as clerk of the circuit court of appeals for the
seventh circuit. Heard on demurrer to the petition. Overruled.

A. C. Harris, for petitioner. :
Frank B. Burke, for the United States,



