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ment-which is to stay our free hand as a legislative body.” This
is borne out by the fact that there is no limitation as to time con-
tained in section 10, which provided a price when delivered through
meters, or section 11, which refers to the use of gas by manufac-
turers. 'Why such particularity in limiting the agreement as to the
delivery through mixers to the unexpired time of the old agree-
ment, while neither of these sections contain any reference as to
time? The only answer would be that the council intended to give
to the new company all the privileges of the old, whose rights had
been forfeited, and to make it an agreement just as broad as that
it had had with the old company, but no broader.

To constitute a valid proposition for an agreement, the council
should have made a schedule for a distinct period of time, not ex-
ceeding 10 years. Such a proposition, when accepted, would con-
stitute an agreement. But if it be for an indefinite time, or for a
period beyond the time allowed by section 2479, it will be void as
an agreement. Coke Co. v. Avondale, 43 Ohio St. 257, 1 N. E. 527;
State v. Gas Co., 37 Ohio St. 45.

The conclusion we reach is this: That section 10 is a legislative
regulation of the price of gas delivered by meters, and a limitation
upon the license granted this company, which must stand as
a lawful regunlation of price, under section 2478, Rev. $t. Ohio,
until altered, amended, or repealed by subsequent legislation.
The receiver is as much bound by this public law as the company
would be. :

The decree is therefore affirmed.

MICHIGAN CENT. R. CO. v. HUEHN et al.
(Circuit Court, D. Indiana. January 22, 1894.)

MuntctpAL, CORPORATIONS—PUBLIC IMPROVEMENTS ~— NECESSITY FOR—PRELIMI-
NARY RESOLUTION—INJUNCTION.

The Indiana statute providing that whenever it shall be deemed neces-
sary to construct any public improvement the council shall declare by
resolution the necessity therefor, and state the kind, size, location, and
terminal points, and publish notice thereof for a specified time, must
be complied with before the council can order the improvement made.
The mere passage of an ordinance ordering the improvement, without
the publication of such preliminary resolution, is not the equivalent there-
of, and the making of the improvement will be enjoined.

In Equity. Bill by the Michigan Central Railroad Company
against Henry Huehn, Thomas W. Kinser, and William J. Kinser.
Heard on motion for preliminary injunction. Granted.

Winston & Meagher and J. B. Collins, for complainant.
R. Gregory and Lamb & Beasley; for defendants.

BAKER, District Judge, (orally.) It is thoroughly well settled
in every tribunal administering justice according to the rules of
the common law that the proceedings of a municipal eorporation
clothed with power to act, if it has proceeded within the scope of
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its statutory powers, cannot be collaterally assailed for mere errors
or irregularities; so that in this case the precise. questlon raised .
by the application for a temporary restraining order is whether or
not the ordinance adopted by the common council of Hammond,

and the proceedings had thereunder, are coram non judice and
void, by reason of the failure of the common council to take those
prehmmary steps essential to .give it ]urlsdlctmn to act. The
- statute provides that:

“““Whenever cities or incorporated towns subject to the provisions of this
act shall deem it necessary to construct any sewer or make any alley or
street improvements in.this act mentioned, the council or board of trustees
shall declare by resolution the necessity therefor, and shall state the kind,
size, location, and designate the terminal points thereof, and notice for ten
days of the passage of such resolution shall be given for two weeks in some
newspaper of general circulation published in such city or incorporated town,
if any there be, and if there be not such a paper, then in some such paper
printed and published in the county in which such city or incorporated town
is located.”

It is, in effect, insisted by counsel for the respondents that the
provisions. of section 7 requiring notice to be given after the work
has been done, and an estimate and an assessment upon the va-
rious property owners have been made, authorizing the parties
80 assessed to appear before a committee of the common council,
and show either that the work has not been done in compliance
with the contract, or that the assessments have not been fairly
and equitably dlstmbuted is a sufficient notice, under the constitu-
tion and laws of this state, to give validity to the proceedings in
question; so that, if the property owner has that notice, it is im-
material that he has not had the notice provided for in section 2,
and that the declaratory resolution provided for therein has never
been adopted.. I entertain no doubt of the meaning and purpose
of section 2. That section, I think, was incorporated into the stat-
ute in view of the well-known historic fact that these municipal
bodies are prone to engage in systems of public improvement with-
out any great regard to the best interests of the city, or of the well-
being of the people, and that the legislature meant to impose a
barrier on such officers by making them state on the record upon
the sanction of their oaths that a necessity existed for such improve-
ments before they could be lawfully undertaken. And then the
lawmaking power meant that they should publish for ten days, two
weeks before the time fixed for hearing, the substance, at least,
of the resolution declaring the necessity for such public improve-
ment, fixing the time and place when and where the property
owner would be given an opportunity to appear and remonstrate,
and show that the alleged necessity did not exist. I think that
provision of the statute is a material and important one. It is
important for the protection of the interests of the property owners
to be affected by the proposed improvement. The law manifestly
contemplated. that the people who were to bear the burden should
have an opportunity, before the improvement had been entered up-
on, to bring to: the attention of the common council every consideras
tion which they could suggest for the purpose of satisfying the
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common council that their declaratory resolution was not well
founded, and that the improvement was not necessary. If I enter-
tained any doubt—and I do not—about the wisdom of this section
of the statute, I could not entertain any doubt of the duty of the
court to enforce it fairly, and in accordance with its terms. I think
that it is necessary, before any ordinance is enacted involving the
city in any scheme of public improvement of the character of that
in question, that a declaratory resolution should have been adopted,
and that the notice, substantially as required by that section,
should have been given, in order that the citizens or public to be
affected may have an opportunity to be heard as to the necessity
of the proposed public work.

Thig statute says that these things which have been omitted shall
be done. The statute, in its language, is mandatory; and accord-
ing to the ‘familiar rule of legal construction, as the statute is en-
acted for the protection of private rights against inconsiderate
municipal action, it must receive the construction that will give it
a mandatory force, Now, then, the question is whether or not the
evidence in this case shows a substantial compliance with this
gtatutory provision. It is conceded that no declaratory resolution
was ever adopted. It is not claimed that there is anything in the
ordinance that in terms declares that there is a necessity for this
fmprovement. But it is said that the court, by argument or intend-
ment, will incorporate that into the ordinance, because, unless the
ecommon council had believed that there was a necessity for the
improvement, they would not have ordered the improvement made.
I think the argument is a non sequitur. The distinction between
a necessary improvement and one that is a mere matter of taste
or mere matter of convenience, or one that is merely the result
of the expression of public vanity or caprice, is a distinction that
ought to be sharply drawn. I agree that it is for the council to
declare the necessity, and if they have done so, and adhered to that
declaration, the courts cannot revise such declaration. The legis-
lature of the state, however, has laid its command on the common
council, and has said, “you shall not enter upon any public im-
provement of this sort until, under the obligation of your oath, you
have declared, of record, that the improvement proposed is neces-
sary, and have given public notice, fixing a time and place when
and where the owners of property may have an opportunity to be
heard.” This statute is salutary, and in these times courts ought
to do nothing to weaken the barriers erected for the protection of
private rights against municipal extravagance. I do not think
that the ordinance is either a substantial, or even an attempted,
compliance with this statutory requirement. I think the ordinance
is simply an expression of the will of the common council. I think
the common council has utterly disregarded the section in question,
and has adopted this ordinance either in ignorance of that provision
of the statute, or in disregard of it.

It is said that the requirement of the statute that notice for ten
days of the passage of such resolution shall be given for two weeks

v.59F.n0.3—22



338 . FEDERAL KEPORTER, vol. 59,

fn some newspaper. of general circulation, which notice ghall state
the time and place when and where the property owners along the
line of the proposed improvement may make objections to the neces-
#ity of the improvement,—I say it is argued that that provision of
the statute is substantially complied with by the naked publication
of the ordinance itself. " The ingenuity of counsel in urging such a
claim . is to be commended, but the argument is one that carried
little foree with the court. To say that the naked publication of
an ordinance, with nothing more, is a substantial compliance, or
even an attempt to comply, with the statute, is, in my judgment,
entirely unfounded. * The notice that is required to be given should
show, or attempt to show, that a resolution has been adopted by
the common council declaring the necessity for a public improve-
ment,:ahd that a time and place are fixed where those who are to
be aﬁected by the proposed improvement may appear, and show
why the improvement is not necessary.” Can it he said, with any
show of reason, that the publication of the ordinance is any notice
to the citizen that is to be affected by it, of the time and place
when ‘or-where he may appear, and argue, and introduce evidence,
and be:heard on the question of the necessity of the improvement?
My own - judgment is that the common council, in this case, just
simply started out on this scheme of public improvement either
in ignorance of the provisions of section 2, or else with the deliber-
ate purpose wholly todisregard them.

Entertaining these views, it follows that the preliminary injunc-
tion will be awarded, to remaln in force untﬂ the ﬁna,l hearmg of the
cause. -

NEVAﬂA BANK OF SAN_FRANCISCO v. PORTLAND' NAT. BANK et al.
(Circuit Court, D. Oregon. = December 23, 1893)
No. 1,998,

1 NATIONAL BANKs—LIABILITY FOR FRAUDULENT REPRESENTATIONS.

A -national bank is-liable for fraudulent representations made by it
through its cashier to another bank as to the financial responsibility of a
customer

2. BAME—FBAUDULENT REPRESENTATIONS—STATEMENTS OF FAOT AND OPINION.

Hepresentations by one bank to another that a certain business corpora-
tion “is 'prosperous,” “well organized,” “doing a large business,” and are
“valued. customers of ours;” that an investigation of: its business and
responsibility had been made by the vice president and cashier of the bank,
coupled with the transmission of an annual statement, which (as alleged)
is kniown to be false,—are representations of fact, and not of opinion, and
are actionable if fraudulently made.

8. Samm. -

Traudulent representations as ‘to the finaneial responsibility of another
for the purpose of procuring him credit are actionable, though containing
no statement as to the amount of credit 1t 1s safe to extend. Hopkins v.
Cooper, 28 Ga. 392, and Glover v. Townsend, 30 Ga. 92, disapproved.

4. BAME-~RECELESS STATEMENTS.

False representations concerning the ﬁnanclal responsibility .of another,
made, for the purpose of procuring him credit, negligently and carelessly,
“without investigation, when investigation would dxsclose their falsity,
imply a fraudulent intent, and are actionable.



