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peared from his testimony that prior to January 1, 1893, he was a
citizen of the state of Missouri, residing in the city of St. Louis;
that he had so resided there 19 or 20 years prior thereto; that aft-
er the decisions heretofore mentioned, in the supreme court of this
state, and on the 1st day of January, 1893, he claims to have ac-
quired a residence in the state of Illinois. Iis evidence was that
he went over to East St. Louis, which connects with the city of
St. Louis by bridge, and rented a room, in which, as a rule, he slept
at nights. He did not change his business office in the city of St.
Louis, but has ever since retained the same, and done business in
the city of St. Louis as theretofore. That he took his meals, break-
fast, lunch, and dinner in the city of St. Louis. He has no prop-
erty in Illinois, nor is he engaged in any business there. He was
scarcely able to give the number of the room in which he slept. In
answer to the direct question, “What was your purpose in going to
East St. Louis?” he said he went there so he could use the federal
courts, and that he went there for the purpose of bringing this suit
%)n_the federal court, and such other suits as he might desire to
ring.

This presents a much stronger case against a feigned attempt to
acquire a residence than that of Morris v. Gilmer, supra, in which
the supreme court held that the plaintiff’s action should have been
summarily dismissed. It is not denied that a person may move out
of the state, into another state, for the purpose of acquiring a
new residence, to enable him to bring suit in a federal court of
the state from which he removes; but the change must be bona
fide,—“a real animo manendi, and not merely ostensible.” In other
words, the act of removal out of the state must be accompanied
with an actual intention of acquiring a permanent residence at
the new domicile for an indefinite and uncertain time. The plain-
tiff’s unqualified answer, with the other facts and circumstances
in evidence, leave no possible reasonable doubt but that this is a
mere pretended and temporary change of residence, if in faet it
was a change at all.

The action as to this plaintiff must therefore be dismissed.

On the facts of this case, the law is that plaintiffs cannot recover.

—_—————————

MACK v. WINSLOW.
- (Clrcuit Conrt of Appeals, Sixth Circuit. December 9, 1893.)
No. 108.

GAwrsﬁMENT—PEMONs SuBsecT TO—COURTS.
The defendants in a suit in which full jurisdiction has been acquired

are not amenable to garnishee process by which another court attempts
to reach the subject of the action, in a suit against the plaintiff.

In Error to the Circuit Court of the United States for the District
of Kentucky.

Bill of interpleader by Elias Block and others against A. W. Dar-
ling, Eliza J. Darling, his wife, H. M. Winslow, as trustee for said
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Eliza J. Darling and as an individual, and others, among them
Leopold J. Mack. The fund in controversy was paid into court,
and separate answers, making claims thereto, were filed by defend-
ants Mack and Winslow, and a demurrer to the latter answer was
filed by defendant Mack. The demurrer was overruled, and the
claim of Mack was disallowed and judgment rendered for Winslow.
Defendant Mack brings error. Affirmed.
Statement by RICKS, District Judge:

In 1884, A. W. Darling instituted a suit against Elias Block & Sons in the
-eircuit court of Carroll county, Xy., and on the 1st day of December, 1884,
the defendants removed that suit into the circuit court of the United States
for the district of Kentucky. On the 22d of December, 1886, the plaintiff re-
covered a judgment in that suit against the defendants for the sum of
$3,938.40, with interest from March 11, 1882, and costs. This judgment
was forthwith assigned to various persons, and, among others, to H. M.
‘Winslow as trustee for hig wife, to whom he was largely indebted. Notices
of these assignments were duly filed in the clerk’s office of this court. 'This
judgment was subsequently affirmed by the supreme court of the United
States. 11 Sup. Ct. 832, )

On the 11th day of December, 1886, Leopold J." Mack instituted his suit in
the superior court of Cincinnati, Ohio, against A. W. Darling, who was a
citizen and resident of the state of Kentucky, upon a draft for $989.56, with
interest from November 23, 1881, and a further cause of action upon a promis-
sory note for $1,010, and interest from November 20, 1883. On the same day
the plaintiff filed in said suit his affidavit for an attachment, which recited,
among other things, that the defendant A. W. Darling was a nonresident
of the state of Ohio, and that Elias Block & Sons, a firm then doing business
in the city of Cincinnati, in said state, were indebted to said defendant A.
W. Darling in a sum unknown to the plaintiff, and that said Block & Sons
had property of the defendant A. W. Darling in their possession, consisting
of moneys, credits and choses in action. Upon the filing of this affidavit
a writ of attachment was issued from the clerk’s office of said court against
the defendant, and a notice of garnishment, a copy of which attachment and
notice of garnishment was duly served upon the individual members com-
prising said firm of Elias Block & Sons, and subsequently upon the firm itself.
On the 20th of December, 1886, the sheriff of Hamilton county made his
return upon said writs, reporting that the defendant A, W. Darling was “not
found.,” On the 10th of February, 1887, an affidavit for service of the defend-
ant A. W. Darling by publication, under the statutes of Ohio, was filed, and an
order for publication duly made. On the 3d of May, 1830, the defendant
Elias Block & Sons, garnishees, filed their answer, setting forth that on the
day they were served with notice of garnishment, to wit, on the 13th day
of December, 1886, a suit was then pending against them in the circuit
court of the United States for the district of Xentucky, in which A, W.
Darling was plaintiff; and that on the 22d of December, 1886, said suit was
tried, and a judgment rendered therein against them in the firm name of
Elias Block & Sons, for $3,038.40, with interest from March 11, 1882; and
that assignments of said judgment by the plaintiff were made subsequent
to the service upon them of notice of garnishment; that no part of said
judgment has been paid, and that the indebtedness upon which said judg-
ment was rendered in the said circuit court of the United States existed on said
13th day of December, 1886, and that said judgment still exists in favor of the
plaintiff, and was in full force and effect when notice of garnishment was
served upon them. On the 8th of July, 1890, the superior court of Cincin-
nati, Ohio, rendered & judgment in favor of the plaintiff, Leopold J. Mack,
against the defendant A. W. Darling in the sum of $2,913.30, with interest
from July 7, 1890, and ordered the garnishees, Elias Block & Sons, to pay
the plaintiff the amount thereof within 10 days.

On the 16th day of June, 1891, the judgment debtors, Elias Block & Sons,
filed their bill in equity in the nature of a bill of interpleader in the circuit
court of the United States for the district of Kentucky against A. W. Dar-
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ling, H. M. Winslow, trustee, and various other defendants, setting forth
the proceedings: in the two suits hereinbefore referred to, and asked for an
order permitting them to pay into the. court the amount of the Judgment
rendered against them in the circuit court of the United States in favor
of sald ‘A, W. Darling; setting forth further the assignments of various
parts ‘of said judgment, amounting in the aggregate to $1,260, and the sev-
era] parties named in said instruments, and the assignment of the residue
of said judgment to H. M. Winslow, as trustee for the wife of said A. W.
Darling; and setting forth also the proceedings in the superior court of
Cincinnati, and the order of that court made thereunder, and asking that
sald partles be required to interplead, and that the court should direet to
whom the fund should be paid.

Upon this bill an order. was made by the circuit court, finding and ad-
Judging “that the suit of A. W. Darling against complainants, for which
judgment was recovered agalnst them, was pending in this court when the
suit of Leopold J. Mack against A. W. Darling was commenced in the supe-
rior court of Cincinnati, wherein the writ of garnishment was served on
complalnants, and that the judgment so recovered by said A. W. Darling
against complainants in this court, the amount of which has been paid into
gourt by said complainants herein, has been duly assigned to said H. M.
Winslow, as trustee for Hliza J. Darling, subject to certain claims hereto-
fore paid.therefrom by order of this court. It is therefore considered by
the court that the clalm of Leopold J. Mack to said fund be disallowed,
and that the balance thereof now remaining in the registry of this court be
paid to H. M. Winslow, trustee.”

Follett & Kelley, for plaintiff in error.
Thompson, Richards & Park, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and RIGKS District
Judge.

RICKS, District Judge, after stating the facts as above, delivered
the opmion of the court.

Upon the foregoing statement of facts, the only question of law
presented for our consideration is as to the effect oroperationofthe
proceedings -by attachment in the superior court of Cincinnati.
Those proceedings were instituted after the commencement of the
suit against Block & Sons in the circuit court of the United States
for the district of Kentucky. The jurisdiction of the latter court,
and the right of the plaintiff to prosecute that suvit in that court,
having attached, that right could not be arrested or taken away
by proceedmgs in another court.

But it is contended that it was not the purpose of the plaintiff
in the attachment suit begun in Ohio to thereby arrest the suit then
pending in Kentucky, but only to gain thereby a prior lien and
claim by garnishee proceedings upon the fund due from Block &
Sons to Darling.

It is further contended, inasmuch as the notice of garnishee from
the Ohio court was actually gerved upon Block & Sons some nine
days before the judgment in the circuit court of the United States
in Kentucky was rendered, that therefore the lien of the plaintiff
in the Ohio proceedings upon the credits and fund in the hands
of the garnishee became prlor and superior to any and every other
lien. But such: contention is not well founded. It is the prior
pendency of a suit involving the same subject-matter in a court of
competent jurisdiction that determines the tribunal to which the

~



DE LOY v. TRAVELER'S INS. CO. 319

defendant has a right to submit the conﬁicting claims of pursuing
creditors.

The defendafit debtor in such cases is equally interested in hav-
ing the jurisdiction of the court correctly determined. If the exact
hour and day upon which interlocutory proceedings took place in
rival courts were to determine the priority of liens and claims to
the credits in the hands of such defendant debtors, frequent col-
lisions in the jurisdiction of courts would occur, and prove extreme-
ly embarrassing. So the courts have wisely determmed that the

- prior pendency of a suit involving the same subject-matter is the
test of priority in jurisdiction; and when a defendant is lawfully
served with process, or otherwise legally made a defendant in such
court, he is rightfully first amenable to the orders and judgments
of that court, and protected by submitting himself thereto.

This doctrine is fully and clearly announced by the supreme court
of the United States in the case of Wallace v. McConnell, 12 Pet.
136, and, though other authorities are cited by counsel, this one is
sufticient and controlling. The defendants in the suit in the United
States circuit court in.the case above cited were not, therefore,
amenable to the garnishee process under the attachment proceed
ings in the Ohio court.

The circuit court, upon the pleadings and evidence, found that
the several ass1gnment| of partial interests in the judgment made
by the plaintiff were valid, and that notice thereof had been duly
given and filed in that court. Thereupon the order of distribution
of the funds pald in by the judgment debtors was made by the
court. Counsel, in their briefs, do not contend that there was any
error in the order of the court finding the above assignments regular
and valid. 'We understand the contention to relate solely to the
priority of the lien upon the fund which the plaintiff, Mack, is
claimed to have acquired by the attachment proceedings in the
Ohio court, and this has been fully considered. It is not, there-
fore, necessary to determine the question whether or not the su-
perior court of Cincinnati acquired jurisdiction of A. W. Darling by
virtue of the attachment proceedings under which Block & Sons
were garnished as having credits due to Darling, and by the subse-
quent service by publication.

‘We hold that the jurisdiction of the United States court in Ken-
tucky over the defendants attached long prior to the institution
of the suit in Ohio, and that thereby the defendant was first bound
to fully answer the orders and judgments of that court, and, having
done so, is protected thereby.

" The judgment of the circuit court is affirmed.

DE LOY v. TRAVELER’S INS. CO. OF HARTFORD.
(Circuit Court, W. D. Pennsylvania. November 29, 1893.)
No. 7.

REMOVAL—ALLEGATIONS A8 T0 CITIZENSHIP—AMENDMENT,
A record not showing whether the defendant, entitled by a ecompany
name, is a natural or artificial person, and a petition stating that defend-



