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mestic: vessels. In some cases the question seems to. have been
determiped by the maritime or nonmaritime character of the serv-
ices;:in others, by ascertaining whether the services were performed
on the credit of the master or of the vessel.

I am unable to find any case where such lien has been denied
under circumstances like those in the present case. The services
for which the charge of $30 was made included bringing the schooner
into the port of Branford, laying her up, moving her about, pump-
ing her out, and drying her sails, in the expectation, warranted
by the statements of the son of the master, that the schooner might
shortly again start on her trips. Other services, it is true, were
merely those of landsmen, but I do not think they should affect the
right of the libelant to recover for such maritime services as would
naturally be rendered only by a seaman. It seems to me that the
principle deducible from the cases establishes that where services
are rendered in the home port of the vessel the question whether
there is an admiralty lien, irrespective of statute, depends largely
- upon whether the services are in the nature of repairs or supplies
or other necessaries for the vessel, such as are furnished by material
men, or are such in kind as would be rendered by a mariner. If
they are of the latter character, it seems that they are of equal rank
with those of othér seamen, and constitute a lien against the vessel.

It is further important to inquire whether the services concern
the cargo or freight or the vessel itself or her maritime duties, and,
if the latter, whether they are connected with her navigation, pres-
ent or prospective. Assuming these tests to be correct, and apply-
ing them to the case at bar, it will be found that the services ren-
dered were such as to entitle the libelant to the lien of a seaman.
This conclusion is supported by the learned and exhaustive dis-
" cussion of the question by Judge Jenkins in The Gilbert Knapp,
supra, where, in denying the lien of the stevedore, he distingunishes
the duties incidental to the contract of carriage and delivery, from
those of the seaman as connected with the navigation of the ship.
This view of the case renders it unnecessary to consider in detail
the other exceptions to the report. A careful examination of the
testimony with especial reference to the questions most forcibly
pressed upon the hearing has failed to show me any sufficient rea-
son why the report should not be accepted, and it is therefore con-
firmed.

In view of the foregoing considerations, let a decree be entered
for the libelant for $30 and one-half of the costs,
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COLLISION—STEAMER AND SAILING VESSEL.

A schooner in the lower bay of New York, outward bound, on a flood
tide, by reason of the wind dying away lost steerageway, and drifted
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back across the main ship channel, her master intending to anchor when
out of the way of vessels; but she was struck and damaged by a steamer
coming down the channel without any alteration of course. Held that, as
the schooner was unable to direct her course, the steamer was liable,

Appeal from the Distriet Court of the United States for the East-
ern District of New York.

In Admiralty. Libel by Amos Birdsall and others, owners of the
schooner Emilie E. Birdsall, against the steamship Colorado, for col-
lision. Libel dismissed. Libelants appeal. Reversed.

Edward L. Owen, for appellants.
David Thomson, for claimants, appellees.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. This iy an appeal from the decree of
the district court of the United States for the eastern district of
New York, which dismissed the libel of the owners of the schooner
Emilie E. Birdsall against the steamship Colorado to recover dam-
ages to the schooner occasioned by a collision with the steamer, in
the lower bay of New York, at half past 9 o’clock in the morning
of November 8 1891. At the time of the collision, the schooner
had left the lower quarantine, bound from New York to Philadelphia.
The Colorado was coming down the main ship channel, bound to
sea. The weather was clear and fine, and the tide was flood.

The theory of the libelants, as stated in the libel, is as follows:
The schooner had nearly reached Sandy Hook, when the wind, which
had been light from the northeast, died out, and, being without
steerageway, she drifted with the tide and sea back up and across
the main ship channel, her master intending to anchor when out
of the way of vessels. While so drifting without wind, and near
the west side of the channel, the Colorado came down upon a course
which would cause collision, continued thereon, and struck the
schooner, helpless and unmanageable, upon her starboard side, be-
tween the main and fore rigging.

The theory of the owners of the Colorado, as stated in their an-
swer, is as follows: The steamer, by reason of her draught and
the condition of the tide. was confined to the middle of the channel
for safety, and sighted the schooner when there was a good breeze
of about 10 miles an hour from a southerly direction. She was un-
der command, and had steerageway, and knew the steamer’s neces-
sary course and position, which at the time were such that the two
vessels would pass each other in safety, but she suddenly changed
her course, and ran across the bows of the steamer, who immediately
stopped her engines, reversed at full speed, and took all measures
to avoid the collision, but it was inevitable.

The district court justly regarded the question of the velocity
of the wind at the time of the collision as the decisive one in the
case. If the schooner’s theory as to her helpless condition was
wrong, she must be regarded as the author of the collision. If she
wag unable to direct her course, she should have been avoided by
the steamship. The district court was of opinion that upon this
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question. the weight of the evidence was in faver of the steamer, and
dismissed the libel. The libelants were permitted to take, and
did take, new proofs for use upon the appeal.

Upon the tirial before the district court the officers and crew of
the schooner testified in conformity with the allegations of the libel
that the wind had died away, the schooner was drifting back, and
without steerageway, across the channel; and that the steamsh1p,
without alteration of her course, ran into the drifting vessel. A dis-
interested witness, the captain of the schooner Woodhull, which lay
at anchor at the head of the Swash channel, from one-half to three-
quarters of a mile from the place of the collision, testified that when,
on its account, he was summoned on deck, there was no wind,—none
" to give a vessel steerageway; that the wind, at times, was a little

puffy, and died away after the puffs; and that he was outward
bound, without enough wind to go to sea. The witnesses on board the
steamship were substantially unanimous in their testimony, which
supported the averments of the answer. The anemometer record was
produced, which showed that the velocity of the wind at Sandy Hook
at 9:30 on that morning was 13 miles per hour, and that after 10
o’clock the wind died out almost entirely, the velocity at 11 o’clock
being three miles per hour. The weather observer at Sandy Hook
thought that the record correctlv shows the velocity of the wind
‘at the place of collision, which is about 2} miles distant from the
observatory. . Upon the foregomg testlmony the district court justly
held that the weight of the evidence was in favor of the steamer.

The -additional testimony is from  three disinterested witnesses,
two of whom were captains of steam tugs, who, at the time of the
collision, were near the place where it happened. They testify, in
differing phraseology, to the fact that there was no wind. One says:
.“There wasn’t hardly a breath of wind; hardly enough wind to fill a
sail. 'We knowed the schooner couldn’t get nowhere,” Another
says, “She seemed to be drifting with the tide.” Another says that
before the collision happened the wind was nothing at all; not
enough to fill a sail, and not enough to give the schooner steerage-
way. The captain of the Birdsall turned back from his contem-
‘plated voyage on account of the lack of wind, and the captain of the
_“Woodhull wag lying becalmed, waiting for a wind to go to sea. The
oral testlmony of the captains of the two tugboats who were at that
time in the lower bay, looking for employment, is in accordance with
the conduct of the captains of the two schooners, and re-enforces
the testimony which their acts gave that there was no wind at that
place at that time. By reason of the new proofs, the weight of the -
evidence is changed the decree of the district court is reversed, with
costs, and the 'case is remanded to that court, with directions to en-
ter a decree for the libelants, and take such further proceedings as
to justice may appertain. No costs are to be allowed in the district
court prior to the new decree in favor of the libelants.
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THE GIOVANNI v. CITY OF PHILADELPHIA.
(District Court, E. D. Pennsylvania. January 2, 1894.)
No. 20 of 1893.

1. CorLLIs1ON—TuG AND Tow—VESSEL AT ANCHOR.
A tug which, owing to the lack of a proper lookout, takes her tow
80 near to an anchored vessel as to create a situation of peril, renders
her owners liable to the latter for a collision with the tow immediately
resulting from the breaking of the towing hawser.

2. MUNICIPAL CORPORATIONS — POWERS -— L1ABILITY FOR COLLISION WITH ITs

UGS,

A city which, pursuant to its charter powers, engages in the business
of towing vessels for profit, is liable for a collision caused by the fault
of its tug.

In Admiralty. Libel by Dominico Gavagnin, master of the bark
Giovanni, against the city of Philadelphia, to recover for a collision
alleged to have been caused by the negligence of the latter’s tug.
Decree for libelant.

Heary R. Edmunds, for libelant.
Howard A. Davig and Chas. F. Warwick, for respondent.

BUTLER, District Judge. As the Italian bark Giovanni lay at
anchor near the breakwater in the Delaware river (out of the usual
course of vessels to and from the sea) on February 7th last, she was
run into by the ship Standard, and seriously injured. The ship had
been taken in charge at Philadelphia by the city ice boat No. 3, and
towed near to the Giovanni, when her hawser parted, and the col-
lision followed. : :

The night was free of fog and distant lights could readily be seen.
The wind (a good breeze) was behind the tow and the tide was turn-'
ing upward. That the Giovanni was properly anchored, with lights
burning brightly, and free from blame in all respects, is not dis-
puted.

The respondent seeks to escape liability by charging the ship with
fault. In my judgment however the fault was her own. After
running dangerously near the Giovanni (in a southerly direction)
she suddenly turned squarely eastward (as the peculiar construction
of her machinery enabled her to do.) At the same time the ship put
her wheel hard a-port, and immediately after hard a-starboard.
The bawser being thus drawn across the ship’s bob stays, parted.
As soon as she discovered this latter fact the ship again changed her
wheel to hard a-port in the hope of avoiding the bark, which was
slightly eastward, by passing her to the west. She thus probably
avoided the infliction of more serious injury. These facts are not
seriously controverted. DBut as respects the question whether the
ship was wrong in first putting her wheel to starboard, as the re-
spondent charges, the testimony is in irreconcilable conflict. The
witnesses from the ship, several in number, testify that the order to
80 turn the wheel came from the tug, while the two witnesses who
appear from aboard the tug deny that such an order was given. To
a landsman it would seem unreasonable that such an order should
have been given (unless indeed by mistake, in the haste and excite-



