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illegal or unconscionable transaction. It would be unjust and in·
equitable to compel the complainants to take bonds, a portion of
which are illegal. The illegality is of such a character as to pre-
clude the city from carrying out the terms of its contract. It is the
duty of the court in such a case to relieve the party not in default
by restoring the status quo. This can only be done by ordering the
return of the certificate of deposit, and requiring the bank to pay
the money to complainants. From these views it follows that the
demurrer must be overruled, and it is so ordered.

OHAVENT T. SCHEFER et aL
(Circuit Court, S. D. New York. January 6, lS94.J

JUDGMENT8-REB JUDICATA-CORPORATION8.
A decree. distributing the assets of a dissolved corporation, and dischar-

ging the trustees, prevents a creditor, who was a party to the suit, trom
maintaining a subsequent blll against the trustees to reach unpaid stock
subscript!l>ns.

In Equity. Suit by Philippe Ohavent against Oarl Schefer and
others, trustees, to reach unpaid subscriptions to the stock of a cor-
poration. Heard on a plea in bar. Plea sustained.
Lorenzo Semple, for orator.
Robert Hunter McGrath, Jr., for defendants.

WHEELER, District Judge. According to the bill, the defend-
ants were stockholders, who had put in a plant towards, and had not
really paid for, their stock in full, and were the trustees, of the
Town of Union Mill Company, a corporation of New Jersey, of which
the orator was a creditor; and which became insolvent and was dis-
solved, and its assets were divided ratably among its creditors, in-
cluding him, leaving a balance of $3,361.47 due him. The cor-
poration act of 1875, as amended by the supplementary acts, pro-
vides:
"Where the whole capital of the corporatil>n shall not have been paid In,

and the capital shall be sufficient to satisfy the claims of its creditors, eacb
stockholder shall be bound to pay on each shal'e held by him the sum neces-
sary to complete the amount of such share, as fixed by the chartel' of the
company, 01' such propol'tion of that sum as shall be I'equired to satisfy the
debts of the company." .

The bill is brought in behalf of the orator and all other creditors
to reach the true balance of the unpaid subscriptions. The defend-
ants have pleaded that in a suit between the orator and the Town of
Union Mill Company in the court of chancery of New Jersey, upon
the petition of the orator to be paid in full his judgment against the
defendants, trustees of that company, it "appearing to the court that
said trustees had sold and disposed of all the property of said com·
pany in winding up its affairs after its dissolution, and that there
remained in their hands, as such trustees, after the payment of
their necessary disbursements and the preferred debts against said
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sum of eleven thousand two hundred and six dollars
and tweqty-twocents, ($11,206.22,) to be distributed among the un·
secured ereditors, and that there is due to said unsecured creditors,
respectively, the following amounts, that is to say: To the said
complainant the sum of forty-eight hundred and fifty-three dollars
and thirty cents," and to the defendants various sums,-it was "or-
dered and decreed by the chancellor that said trustees out of
said moneys so in their hands to be distributed, in the first place
the sum of two hundred dollars ($200) to the counsel of said com-
plainant, and the sum of two hundred dollars ($200) to the counsel
of said trustees; and that they distribute and pay the residue of
said moneys so remaining in their hands in manner following, that
is to say: To said complainant the sum of fourteen hundred and
ninety-one .dollars and eighty-three cents, ($1,491.83,) and to said
Schefer, Shramm, and Vogel the sum of ninety-one hundred and four-
teen dollars and fifty-six cents, ($9,114.56,) and to said Luckmeyer
and the sum (If one hundred and ninety-nine dollars and
eighty-three cents, ($199.83 ;)" and "that, upon payment to said com-
plainant of said sum of fourteen hundred and ninety-one dollars and
eighty-three cents, said trustees be finally and fully discharged from
all further liability to said company, or the stockholders or cred-
itors thereof;"
This plea has been argued, and its validity seems to depend upon

whether what is sought to be reached now should have been carried
into that decree, and is merged in what was decreed there, so
as not to have been left to become the subject of another de-
cree. Whatever was a part of and belonged with what was ad-
judicated upon as a subject of recovery there should have been
brought in and made a part of the decree, and, whether actual-
ly brought in· or not, became merged in the decree as passed
upon, or waived. Cromwell v. County of Sac, 94 U. S. 351. The
parties here were all before the court of competent jurisdiction
there. The subscriptions for stock really unpaid were assets of
the corporation for the payment of debts at the suit of cred-
itors, or those standing in their right, although the corporation it-
self might not have been in a plight to recover them. Sawyer v.
Hoag, 17 Wall. 610; Scovill v. Thayer, 105 U. S. 143. These'sub-
scriptions were a part of, and belonged with, the assets which the
orator had a right to have, and did have, marshaled for the payment
of his debt, and would, if his claim had been maintained, have by
so much increased the amount to be distributed to him. Case v.
Beauregard, 101,U. S. 688. Whether then brought in or not, they
appear to have been so merged or waived as not to be proper sub-
jects for another decree elsewhere.
Plea adjudged sufficient.
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BANKB-INBOLVENCY-DEPOSITS FRAUDULENTLY RECEIVED;
Where money and checks are unsuspectingly deposited in a bank,

which is known by its managing officer to be hopelessly insolvent, a few
minutes before closing hour on the last day on which it does business, and
the checks are subsequently collected by the bank's clerk, the whole of
the deposit is charged with a trust, and an equal amount may be recovered
from the receiver, who retains the specific money among the general mass
of the bank's funds.

In Equity. Suit by Hiram P. Wasson against Edward Hawkins,
receiver of the Indianapolis National Bank, to recover the amount of
certain deposits. On demurrer to the bill. Overruled.
Duncan & Smith, for complainant.
Frank B. Burke and John W. Kern, for defendant.

BAKER, District Judge. The questions for decision in this case
arise upon a demurrer to the bill of oomplaint. The bill shows
that for many years prior to the 24th day of July, 1893, complainant
had been engaged in business in the city of Indianapolis; that on
that day, and for many years prior thereto, he had been a depositor
in the Indianapolis National Bank; that Theodore P. Haughey then
was, and from the organization of the bank had been, its president;
that for many years, as such president, he had been intrusted by
the directors of said bank with its absolute control and manage·
ment; that its cashier was never consulted, either by the president
or the board of directors, in any of the mattevs of management,
and his duties, as prescribed by the directors and the president,
were simply clerical; that on said 24th day of July, 1893, said bank
was utterly and hopelessly insolvent, and unable to continue its
business longer for a single day, which was fully known to its said
president, who was on said day present in said bank watching its
operations; that complainant was ignorant of the fact that said
bank was insolvent or in danger of insolvency, and, had he known
that it was insolvent or in danger of insolvency, he would not have
deposited therein any sum of money whatever; that said bank and
its president, who had sole and exclusive management of its affairs,
well knew that complainant did not know of the insolvency of said
bank, and well knew that he believed it was solvent, and able to
meet on demand the claims of its depositors in the usual course of
business, and further well knew that; if complainant had knowledge
of the true condition of said bank, he would not deposit any money
therein; that said bank and its president well knew that com·
plainant, relying upon its solvency, was regulaTly, from day to day,
making large deposits of money in said bank; that said bank and
its president, well knowing the premises aforesaid, fraudulently can·
cealed from the complainant the insolvency of said bank, and did
not in any way warn him of his danger in dep(l:dting money therein;


