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express - declaration, like that contained in section 7284, above
quoted, that a conviction shall be competent evidence to affect
the credibility of the witness. 'We have, however, found no case in
Ohio or elsewhere in which the questmn of the relevancy of such
evidence, when not expressly declared by the statute, has been raised
and decided. In the case of Logan v. U. 8, 144 U, 8. 263, 12 Sup. Ct.
617, the plaintiff in error complained because the court below per-
mitted two witnesses to testify; one of whom had been convicted
of crime in North Carolina, and the other of whom had been convict-
ed in Texas, and subsequently pardoned. The courf below, after hold-
ing the witnesses competent to testify, had allowed the records of
their convictions to be introduced as evidence on the question of
their credibility. The supreme court sustained the view of the court
below that the witnesses were competent to testify under the rules of
the common law which governed the trial of that case, on the ground
that in the one case the conviction in a forelgn jurisdiction was not
a dlsquahﬁc‘ttlon' under the common law; and, in the other, that the
disability arising from the conviction in Texas, where the case was
tried, had been removed by a full pardon. After reaching this con-
clusion Mr. Justice Gray uses these words:

“Whether the conviction of either witness was admissible to affect his

credibility is not before us, because the ruling on that question was in fa-
vor of the plaintiff in error.”

It is difficult to see any reason why the legislature should permit
the credibility of a witness in a criminal case to be attacked by proof
of former conviction, but should withhold such permission in civil
cages. If the court can, from analogies at common law, find the
rule to be that in civil cases, also, the previous conviction of wit-
nesses may be introduced to impeach their credibility, it is its duty
to do so. It is decided in Carpenter v. Nixon, 5 Hill, 262, by the
supreme court of New York, Chief Justice Nelson announcing the
opinion, that the record of the conviction of a crime less than a
felony was admissible at common law to impeach the credibility of
witnesses; citing 2 Hale, P. C. 278; King v. Crosby, 5 Mod. 15; Hux-
ley v. Berg, 1 Starkie, 98; 1 Phil. Ev. 85; Phil. Ev. (Cow. & H. Notes,)
p- 66. Of course, the question whether a conviction of a felony was
competent at common law to impeach the credibility of a witness
could not arise, because the witness was absolutely disqualified.
‘When this disqualification is removed, however, it would seem to
follow that, as the conviction of a less crime than a felony had al-
ways been competent in impeachment, the conviction of a felony
would, a fortiori, be relevant for the same purpose.

We therefore hold that in Ohio, in civil cases, though there is no
express statutory provision concerning it, previous conviction of an
jnfamous crime is relevant to impeach the credibility of a witness.

The second question is much freer from difficulty. Straub had
not been asked, when on the stand, whether he had ever been con-
victed of burglary, and sent to the penitentiary. The question here
objected to was put to another witness than Straub, and it was
sought out of that witness’ mouth to prove by oral evidence that
Straub had pleaded guilty to the charge of burglary, This wan



80 FEDERAL REPORTER; vol. 59,

clearly incompetent. The hest evidence of the conviction was the
record of the indictment, of the trial, and the judgment of the:
court. 8o long as that evidence was available, nothing less was
competent. Much discussion has arisen over the right on cross-
examination to ask a witness whether he has been convicted of a
felony. : In some states it is held that such a question is improper,
and that the conviction must be proved by the record. Com. V.
Quin, 5 Gray; 478; People. v. Reinhart, 39 Cal. 449; Clement
v. Brooks, 13 N. H. 92; Johnson v. State, 48 Ga. 116; King v. In-
habitants of Castell Careinion, 8 East, 77. Contra, Real v. People,
42 N. Y. 270. However this may be on the cross-examination of
the witness whose credibility ig attacked, there is no authority any-
where to be found holding that the conviction of one witness may
be proven by the ordl testimony of another. It was therefore error
for the court:below to allow the plaintiff to testify that he had heard
Straub plead «guil‘ty' to,burglary. Greenl. Ev. § 467; Whart. Ev.
§ 567; Id. §68.". The material character of this evidence can only
be: fully realized by'an examination of the entire record. The wit-
nesses who testifiedto the acts by the plaintiff, impossible in a para-
Iytic, numbered 14. The.claim on the part of the plaintiff was
that. these witnesses, or. many of them, had been suborned by the
claim agent:of:the railread company. Evidencé that one of the
witnesses was a convicted felon reflected on the entire casé made
by their:evidence,; . i

For this reason the Judgment must be reversed, and a new trial
had. Before leaving the case, however, we shall consider certain
quesﬁlons arising on other assignments of error Wh1ch will come
again before the trial court for decision.

The fourth assignment-of error is  based on the court’s refusal
to give the following charge:

“The charters (of.the defendant- in this case, and.of: the Baltimore &
Ohio & Chicago Railroad Company, whose road runs from Chicago Junction
across the states.of Ohio and Indiana to the west line of the last-named state,
and of the Baltimore & Ohio & ‘Chicago Railroad Company, Ilinois Division,
whose line begins at the terminus of the last-named company and runs
thenes through 4 ‘portion of the state of Illinois to and' into the city of Chi-
cago, are in evidence; and, as the accident of which the plaintiff complains
in this case occurred on the line of the company last named no recovery. can
be had by the plamtlff in this case.”

The defendant introduced in evidence the charter of the Balti-
more & Ohio Railroad Company, passed by the legislature of the
state of Maryland in 1827. This charter authorizes the Baltimore
& Ohio Railroad Company to build a railroad from Baltimore to
the Ohio river. .The defendant also introduced in evidence the
charters of the Baltimore & Ohio & Chicago Railroad Company of
Ohio, the Baltimore & Ohio & Chicago Railroad Company of In-
dlana, and the Baltimore & Ohio & Chicago Railroad Company of T1li-
nois, together with the record proceedings of the consolidation of
the Baltimore & Ohio & Chicago Railroad Company in Ohio and
Indiana. The corporations thus formed were authorized to con-
struct -and operate a line of railroad running from Chicago Junc-
tion. across the states of Ohio and Indiana and Illinois into Chi--



BALTIMORE & 0. B. CO. ¥. RAMBO. 81

cago. The accident occurred on this line inside of the city of Chi-
cago. The ticket upon which the plaintiff traveled was issued to
him by the agent of the defendant company at Shelby, in the state
of Ohio. The ticket was what is called a “limited ticket,” with
certain conditions incorporated in a contract which was signed by
the plaintiff. Among the conditions were these:

“Issued by Baltimore & Ohio Railroad Trans., Ohio Div., subject to the
following conditions: ‘Good for one first-class passage to the point on the
K. C. L. & 8. K. R. R. printed in large type at the extreme top of this
ticket.” Subject to the following conditions: ‘In selling this ticket for pas-
sage over other roads, this company acts only as agent, and assumes no re-
sponsibility beyond its own line; and the holder, in accepting this ticket,
agrees to the following conditions.’”

The ticket, it seems, entitled the plaintiff to passage from Shelby
Junction, in Ohijo, to Elk Falls, in Kansas, and contained a number
of coupons, all of which were collected, except that coupon en-
titling the passenger to transportation from Kansas City to Elk
Falls. -

The argument for the defendant company is that the charters in-
troduced show that the injuries were received on a railroad not
belonging to it, and that could not be operated by it under its
charter, and that it is not, therefore, liable to plaintiff under the
condition of the ticket above quoted.

It was admitted in the answer that the defendant company owned
and was operating a line of railroad in Richland county, Ohio, from
which it may be presumed that the Maryland charter of 1827 has
been so amended as to authorize its operation of lines west of the
Ohio river.” It also appeared in evidence that the car which the:
plaintiff took at Shelby Junction was a day car, running through.
from Shelby Junction to the city of Chicago. Moreover, a folder or
time table issued by the Baltimore & Ohio Company was introduced
in evidence, in which the line from Chicago Junction to Chicago is
referred to as the Chicago Division of the Baltimore & Ohio Railway
Company, and upon the map which appears on one side of the folder
the line between Chicago Junction, Ohio, and the city of Chicago is
marked the Baltimore & Ohico Railway. It is said that the folder
contains the time tables, also, of the Baltimore & Ohio Southwestern
system and the Pittsburgh & Western Railroad Company, and that
these are notoriously not a part of the Baltimore & Ohio Railroad
Company proper. This is true, but the lines referred to are desig-
nated on the folder by their proper names. In the absence of any
evidence at all, it would doubtless be presumed that the train
running over the road of the Baltimore & Ohio & Chicago Railroad
was operated by the Baltimore & Ohio & Chicago Railroad Company,
owning the line; but that presumption obtains only in the absence
of other evidence. The only evidence worthy of consideration in
the case tends to show that the train was operated by the Baltimore
& Ohio Railroad Company, the defendant below. We are fortified
in this conclusion by the failure of the defendant company to dis-
prove its operation of the line into the city of Chicago, if in fact it
was not responsible therefor. It could have shown by its own em-
ployes that at Chicggo Junction the train was turned over by its

v.59F.no.1—
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agents to the agents of 'another company.. It could bhave produced
the coupons on the ticket taken from the plaintiff entitling him to
passage from Shelby to Chicago, upon which the name of the operat-
ing company'appeared printed. It did none of these things; and its
contention mow, that its liability was not shown by the evidence, can
hardly be received with patience. ‘

The sixth assignment of error is based on the refusal of the court
to give ‘the jury this charge. :

“The. testimony of witnesses called to testify to conversations with wit-
nesses Wort and son, or between Wort and son and Mrs. Wort, .and with the
witnesses Tucker, Cloran, Mrs. Kochendorfer, and Miss Kochendorfer was
for the purpose of impeaching those witnesses, and cannot be considered by

the jury for any purpose other than so far as it affects the credibility of
such’' witnesses so contradicted, if they were contradicted.”

This charge the court refused, and gave the charge which is made
the basis of the seventh assignment of error. Without quoting what
the court did say in reference to these conversations with the wit-
nesses named, it is sufficient to state that the court did not clearly
give, either in words or in substance, the charge set forth as re-
quested in the sixth assignment. We think that the defendant was
entitled to the charge as requested, and the injury to the defendant
in the refusal by the court to give it is made to appear more plainly
in the eighth assignment 'of error, as follows: '

“Counsgel for plaintiff argued ‘and urged upon the jury that the testimony
contradicting the witnesses Wort and son, Tucker, Cloran, Mrs. Kochen-
dorfer, and Miss Kochendorfer, tended to show. that J. B. Rankin, the speclal
‘agent of :the defendant, had offered the witness Cloran money to testify
‘falsely, and that the testimony contradicting these witnesses proved that
the defenidant, through its agent, J. E. Rankin, had been guilty of bribery,
-or attempteéd bribery, in bringing the witness Cloran; and that the inference
from. this. testimony was that all of the other witnesses had also been
‘bribed. by the defendant, through its special agent. To this argument coun:
sel for the defendant objected, and called the attention of the court thereto
at the time, and thereupon the court stated to counsel and the jury that
there was testimony tending to support the claim of counsel that offers in
form of money and clothing were made to witnesses to come and testify .in
this- case, and that there was enough of such evidence to justify counsel
in claiming to the jury that these charges of bribery were sustained, and
the court declined to refuse counsel the right to argue upon this point.”

The witnesses named in the foregoing assignment had been called
by the defendant to testify to acts of the plaintiff after his injury,
impossible if he were suffering from paralysis. = To contradiet these
witnesses, inquiry was made of them by plaintiff’s counsel as to
whether they had not made statements that Rankin, the special
agent of the Baltimore & Ohio Railroad Company, had offered them,
in one case money, and in another clothing, to testify falsely in the
case. These inquiries were answered by the witnesses in the nega-
tive. . Witnesses were then called to contradict these denials, and
the testimony referred to in'the request to charge was this testimony
of the contradicting witnesses. It is manifest that such evidence
was competent only for the purpose of contradicting defendant’s wit-
nesses; and was wholly incompetent as substantive evidence tending
to.show:that the agent of the defendant company had made the offers
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which were the subject-matter of the conversations testified to by
the contradicting witnesses. It is qulte true that it was competent
for the plaintiff to introduce evidence in rebuttal, tending to show
that the authorized a,gent of the Baltimore & Ohio Railroad Com-
pany had been engaged in suborning witnesses to testify falsely.
Such evidence was relevant on the main issue as tending to show
an admission by its conduct that it had a bad case, needing false
and perjured evidence to support it. Moriarty v. Railread Co., L. R.
5 Q. B. 314; and the cases cited under section 1265, Whart. Ev. It is
also true that there was direct evidence in the case upon which an
argument might fairly be made that the special agent of the Balti-
more & Ohio Railroad Company had been guilty of the conduct
charged, but the plaintiff’s rebuttal witnesses who testified to con-
versations with the defendant’s witnesses had no personal knowledge
of the facts detailed in those conversations as related by them, and
were wholly incompetent to testify to those facts as substantlve evi-
dence. It was the duty of the court, therefore, to caution the jury
that evidence of these conversations with defendant’s witnesses was
only evidence to contradiet them, and only affected the credibility of
those witnesses, but that it did not tend to establish improper con-
duct on the part of the agent of the railroad company. It is very
difficult, indeed, for a jury to discriminate between evidence which
is only to impeach the credibility of witnesses and evidence which
tends to establish facts material to the main issue. That difficulty
makes it especially important that the court should emphatically
caution the jury as to the use which they are entitled to make of evi-
dence which simply goes to the credibility of witnesses.

‘We think, therefore, that the sixth and seventh assignments of
error, and that part of the eighth assignment already referred to,
are well taken, and on this ground, also, the judgment should be re-
versed.

Judgment reversed, with instructions to order a new trial.

FOSS-SCHNEIDER BREWING CO. v. BULLOCK et al.
(Circuit Court of Appeals, Sixth Circuit. November 6, 1893.)
No. 93.

1. LIMITATION OF ACTIONS—WHEN ACTION ACCRUES.

Where a seller refuses to acquiesce in the cancellation of a contract of
sale by the purchaser, but delivers the goods, his right of action ac-
crues, not at the time of such attempted cancellation, but at the time
of the delivery.

2. SALE—ACCEPTANCE.

Purchasers of rice Informed the seller that they canceled and repudi-
ated the contract of sale, notwithstanding which the goods were shipped,
and were received and stored by the purchasers, by mistake. After
discovering their mistake, the purchasers failed to notify the seller for
more than a month. Held, that the delay, in view of the fluctuating
market price of the goods, was so unreasonable as to amount to an ac-
ceptance,



