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are fOr: t!hepurpose of restraining the assessment or collection of a tax.
The tax'bn this whisky attached the.very instant it was distilled, and
the:wal1UJ.ousing and. bonding by thecomplaiIiant only gave him the
right to. postpone the payment of the tax for three years from the
date of the bonds. It was at complainant's option, with certain
limitations not necessary to state, to, have paid this tax at any time
withinthl'ee years. Rev. St. §§ 3224, 3294. This he bas not done,
but· has. allowed the commissioner of internal revenue to assess this
taxagamst. him, and direct. the proper demand to be made of him
for paJmlent. It .is not neCessary to determine whether this as·
sessment of tax was complete without a demand on defendant, as
section 3224, Rev. St., prohibits a suit for the purpose of restraining
an assessment of a tax as well as the collection of a tax. •
The necessary result of the relief sought by these bills will be to

prevent defendant from completing the assessment of this tax if a
dem,and on ilefendant is necessary, and, in any event, to prevent the
C()llection of the tax. In view of the provision of section 3329, Rev.
St., which allows a drawback to the full amount of the tax if distilled
spirits are exported to a foreign country after the tax is paid, I
must conclude the purpose of these suits is to restrain the collection
of the taxes which are due., 'fhis would be the necessary effect of
the relief if granted, and 1t must be the purpose, as the only con·
tention is that no tax should be collected because of the declared in-
tention to :export this whisky. The supreme court, in Snyder v.
Marks,;109 U. S. 189, 3 Sup. Ct. 157, had occasion to construe sec-
tion 3224, Rev. St., and it was held that the word "tax" included
taxes which bad been illegally and wrongfully levied, as well as
those\f:hicb. were regular ahd valid. See, also, Kensett v. Stivers,
18. Blatchf. 398, 10 Fed. 517, where the cases are reviewed. Here
the taxes have been regularly levied, and are in every respect valid
and lawful, so far as assessment and manner of levy can make them
so; and the only contentionaf the complainant is that the collection
of. the tax after he had expressed a determination to export the
whisky, and tendered a good· export bond to the defendant, would
be unconstitutional and invalid. This section 3224, Rev. St., was
originally an amendment to what is now section 3221, and should be
construed with it; and, being so construed, it seems evident that the
court is prohibited from granting the relief sought. It is therefore
unnecessary to decide whether the complainant would be entitled to
the relief asked if. the allegations of his bills were true.
The deD1urrersmustbe sustained, and it is so ordered.

BRIDGEWATER GAS 00. v. HOME GAS FUEL 00
(otrcult Oourt of Appeals, Sixth Oircuit. November 27, 1893•.

No. 67.
1. CONTRACT-BuEACH-EvIDENCE-MoTIVE.

In an action for breach of contract to S1lpply natural gas, evidence of
large expeaditures in constructing the necessary pipe line is inadmissible
Wreb.ut an lmputatlo]fQf .bad fai,th,altQ.ough the complaint directly al
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leges the same; for the motive of the breach is immaterial, and the alle-
gation mere surplusage.

2. SAME-EvIDENCE OF DAMAGES.
In an action by a gas-distributing company against a natural gas com-

pany for breach of contract to supply gas under an arrangement for a
division of the receipts, contemporaneous contracts by defendant to sup-
ply consumers at specified rates, being referred to in the contract sued
on as one of the sources of such receipts, are admissible as a basis for
computing damages. ':-

3. SAME-CONSTRUCTION-NATURAL GAS COMPANIES. .
A contract to supply natural gas, unless unable by "due energy and

diI:igence" in maintaining existing wells and sinking new ones to obtain
a sufticient supply from present or future acquired territory, requires
'easonable effort and expenditure to connect newly acquired territory
in a contiguous county with the old pipe line.

ot. REVIEW-ESTOPPEL.
A party cannot take admntage of error in instructions given at his re-

quest, and stating the law too favorably to him.

In Error to the Circuit Court of the United States for the East-
ern Division of the Northern District of Ohio.
At Law. Action by the Home Gas Fuel Company' against the

Bridgewater Gas Company for breach of contract. Verdict and
judgment were given for plaintiff, and defendant brings error. Af-
firmed.
Statement by SEVERENS, District Judge:
This action was brought in the circuit court for the northern district of

Ohio, in the eastern division thereof, to recover damages for the alleged
breach of a contract entered into by the Bridgewater Gas Company, a
Pennsylvllnia corporation, with Robert McCurdy and others, on 1st day of
July, 1887, for the supply of natural gas to them or their assignee, to. be
distributed by the latter parties to various public and private buildings in
the city and township of Youngstown, in that state. The case was tried
by a jury, who rendered a verdict for the plaintiff .in that court, and, after
jUdgment thereon, comes here on a writ of error prosecuted by the, de-
fendant. The contract above mentioned, and which was admitted by the
answer, contained a variety of stipulations, but the material parts upon
Which the controversy turned were the following:
"·Whereas, the first party proposes to lay down a supply line of gas pipe, ex-

tending from its gas fields, located in Beaver county, in the state of Penn·
sylvania, to the city of Youngstown. Ohio, for the purpose of furnishing II.
supply of natural gas, for use as fuel in the manufacturing establishments
and the public and private buildings of the city and township of Youngs-
town, Ohio; and whereas, said second parties propose to provide for the
distribution of said gas, through the instrnmentality of a gas fuel corpora-
tion, now organized or to be hereafter organized under the laws of Ohio;
and whereas, the parties hereto mutually desire to enter into a contract under
which said first party shall furnish such supply of gas, and under which
said second parties shall make provision for its disfuibution from said sup-
ply line to the premises of consumers: Now, therefore, in consideration of the
obligations entered into by said second parties, as hereinafter written, said
first party hereby agrees to go forward and lay down and construct from
its said gas fields in Beaver l;ounty, Pennsylvania, to the city of Youngs-
town, Ohio, a good and "ubstailtial line of wroughNron gas pipe, about one-
half of which line shall be constructed of pipe twelve inches in diameter,
and the other half of pipe ten inches in diameter, or all of twelve-inch pipe.
Said first party agrees to have said line completed and ready for operation.s
by the tenth day of November, 1887, and for the period of ten years from and
after that date said first party agrees to furnish said second parties, or
their assigns, with a supply of natural gas· sufficient for the supply of
all such consumers within the city or township of Youngstown, Ohio, as
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or theiraasigns may, from time to time, desire to supply
with gas: provided, always, that said first party shall, by the exercise of
due energy and diligence in maintaining existing wells in gilod working or-
der, aJ;l.d .new ones from time to time, as needed j .be able to keep
up ,.iIn.4;.. e from itS. Pl·esen.t. or future acquired territory a sufficient
suPplr9f .
A. su:,>seqUent,liltipulation in the contract provided that the Bridgewater

Oompany furnish gas on its supply line to the American Tube &
Iron Company at Haselton, which was near the city. Another provision was
that the parties of the second part were to distribute gas from the supply
line to ¥ahoniug Valley, Iron Company, Brown, Bonnell & Co" Cart-

& Co., aridtl1e Youngstown Rolling MilLOompany, with
,,:hom, the' COmp.ani, on the same day, and in connection with
the Same transaction, made, 'other contracts for the supplying to them of
natural gas at their several establishments. ,. ,
It was also stipulated in th\:! contract that if it should be ascertained
that volume of gas that should be .furnished by SUCh. a line of supply
pipe should be more than to .suPIlly the mills, the
tube and iron company, alld tile patrons Oftbe second parties, the first par-
,ties . sell all such surplus to other consumers the, line between
Youngstown and its gas 'fieldS,' but with the express 'understanding that
the above-enumerated partlea shOUld be first fully supplied in preference.
By tlW ,terms of the,conw:;lqt ,receipts for the gas 'thus supplied were
to bedlvi<ied between the ,therej;oon the basis of a percentage
therein ftxed. It. was recited that the contract was made in anticipation
of the fOrmation M a to whiCh 'it was Understood the second
parties would assign. In pursuance of this understanding the Home Gas
l<'uel COmpany was and in Novelllber, 1887, the second parties
nssigned their rights under the contract to it.
The Bridgewater Gas Company pl'oceededto iay 40wn its supply line of,
pipe, and", had completed the 'work and ,begun delivering 't11e gas in No-
vember,'at about the time of theabove-tn'entioned assignment to the Home,
Gas'll'uel:COmpany, and that company disp-ibuted.it by its, pipes,- which it
bad'laidtn the mean time, to the various parties above accord.!
Ing to the agreement It was. Claimed by the latter Cc,>nipany, which was
the ,plalntitf below, ,that from the first the. gas supplied' was not in sumo,
c1ent quantity to meeHhe contract; . and it was shown
that the Bridgewater ,Company ceased altogether to supply gas on the 19th\
of AugUst, 1889, and took up its line of pipes. It was also shown upon the
trial that the Bridgewater Company, after the date of the contract, acquired
other gas territory In the coUnty-of Allegheny, which lies adjoining to Beaver
county; and the plaintiff contended that the Bridgewater Company was
bound to lise reasonable effort to bring that territory into contribution to
suppiy gas under the contract if the doing so was fairly practicable. The
Bridgewater Company claimed that, after having made all due exertion to
furnish the gas, they were unable to provide it, by reason of the failure
of the gas wells in their fields in Beaver county, and the absorption of
their in meeting' other obligations of prior date to this engagement,
and tliat they were therefore excused by the stipulation of their contract
in that· regard for the breach' complained of; baving, as they claimed, made
all the effort required by it.
The rulings of the cortrt upon the questions of law arising at the trialare referred to In the opinIon.· .The subject of damages was, by the consent

of counBel and the direction oftha court, divided into periods-First. from
November 10, 1877, to the ttmeof thetrtal; and second, from that date to
the expiration of the contract, November 10, 1897. The jury rendered a
verdict. for theplaintUf, assessing the damages at $27,000 for the first-
named·period and nothing' for the second. '

'\',,' ..', ,: '

ThQa.W.Sanderson and A. W. Jones, for plaintiff in error.
Hine & Olarke and George F. Arrel, for defendant in error.

rAFT and LUR1'ON, Oir<;:uirl; Judges, and SEVERENS,
Distfl'e,t;J;udge. .
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SEVERENS, District Judge, having made the foregoing state-
ment of the case, delivered the opinion of the court.
The leading questions in the case are involved in the construc-

tion of the contract upon which the action was founded, and will
be dealt with in considering the instructions given by the court
to the jury. We will first dispose of the alleg3Jtions of error in the
rulings of the court upon the rejection and reception of evidence.
The defendant offered to prove by the witness Hice what was the
expense of the pipe line to Youngstown whioh the defendant had
laid down. This evidence, upon objection by the plaintiff, was ex-
cluded by the court, and we think properly. It is argued by coun·
sel for the plaintiff in error that this proof was admissible to rebut
the imputation of bad faith and improper motive on the part of the
Bridgewater Company in failing to furnish the gas. But the ac-
tion was founded upon contract, and the damages sought to be recov-
ered were such as flOW from the alleged fiact of failure to perform
its stipulations. The motive of defendant in performing or vio-
lating its agreement was wholly immaterial. The question in issue
was whether it actually did the one or the other.
Reference is made to the allegation in the petition that the de-

fendant's refusal was "with willful intent to violate the rights of
this plaintiff." But this is mere superfluity, and adds nothing what-
ever to the substance of the pleading. Such an averment did not
change the real issue which the court was required to try and de-
termine. In cases of contract, as a general rule, the law takes
no notice of the motives of the defaulting party. The intent can-
not be averred in pleading, except as matter of form, nor evidence
be given in regard to it. Sedg. Dam. (6th Ed.) pp. 36, 187, 188; 1
Green!. Ev. § 51; Bromfield v. Jones, 4 Barn. & C. 380.
It is also urged that the proof offered would be persuasive evi-

dence that the defendant, having so great an interest at stake, would
not, without good reason, abandon the performance of the contract.
But such evidence was too remote, and involved the necessity of
considering too many other circumstances not relevant to the
issue, to warrant its admission. 1 Green!. Ev. § 448; Bank v.
Stewart, 114 U. S. 224, 231, 5 Sup. at. 845.
It is next assigned as error that the court, against the objection

of the plaintiff in error, admitted in evidence the contracts of July
1, 1887, between the Bridgewater Company and three of the rolling-
mill companies mentioned in the principal contract. But those
contracts, besides being contemporaneous with that in suit, and
connected with it by mutual references, fixed the schedule of prices
to be paid by the rolling-mill companies for the gas to be supplied
them, and this furnished the basis for estimating the value of the
receipts which were to be divided between the parties to the con-
tract in suit, and were, therefore, competent evidence in respect to
the damages sustained from the defendant's nonfulfillment. We
see no reason to doubt that the ruling of the court in the reception
of this evidence was right.
Upon the construction of the contraet, on which the controversy

mainly turned, the parties differed widely. The defendant, the
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Company, contended that 'the contract was to be con-
strued as if the prior obligations of the company, which were known
to the second party, were redted in the agreement, and its stipula-
tiOJ¥l ;thenreadas subject to them. The court, in its instructions
to the jury, seems practically to ,have adopted this view, and the de-
fendant'iS contention in that regard was satisfied. We are there-
fore- not required to detel'IQ.ine whether that construction was proper
or not, the ruling being in the defendant's favor.
The ,question left open to review arises upon the provision in the

contract that the defendant should not be held liable for the
failureaf gas if that result happened notwithstanding the exercise
of due,energy and diligence in maintaining existing wells in good
workingQrder and in sinking new ones' from time to time, as needed,
in its, present or future acquired territory. The defendant below
contended that it was not bound to acquire the new territory in Alle-
gheny;county, and that, if it did, sueh acquisition not being obliga-
tory, ,it was not bound to turn the supply from that territory into
the Youngstown line. The plaintiffinsisted, on the contrary, that
upon the acquisition of that territory, if it could, with a fairly rea-
sonable effort and' expense, having regard' to all the circumstances,
be brc)ij,ght into connection with the Youngstown line, it was brought
under the operation of the contract, and the defendant was bound
to diligence and energy in sinking and maintaining its
wells iJ:I. that territory for the supply of the gas contracted for. The
court agreed with the plaintiff in this construction, and instructed
the jury accordingly. We think that this was right. There was
nothing in the contract which restricted the area within which the
after-acquired territory might be located to Beaver county. The
business of Bridgewater Company was the production of gas,
and, its supply to distant localities. Nothing appears from which
it should be necessarily implied that it was in the contemplation of
the parties that its operations for supply should be limited to Beaver
county. 'It may be that the territory in the adjoining county of
Allegheny was more nearly contiguous to, and even more conven·
iently operated in connection with, its fields in Beaver county,
than other lands in the latter county which it might acquire. There
is therefore no such limitation in the express terms of the contract,
and there is nothing in the nature of the circumstances as shown
by the proof, from which the court would be justified in interpolat-
ing it by implication. We think the limitations put by the court
upon the liability of the defendant to use its gas fields in Alle-
gheny county to contribute to the supply of gas ,under the contract
were sufficiently favorable to the defend.ant.
The,cQurt, after giving full instructions to the jury upon this sub-

ject" and explaining the rights and obligations of the parties under-
the contract upon the construction wliichwe hold to be the proper
one, yielded to a request of the defendant to charge the jury as
follow-s:
"If the jury shall find from the evidence that, after the parties entered

into the written contract in question in this action, the defendant com-
pany found, procured, and developed a natural gas field or ten-itory in
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the county of Allegheny, no PO:rt thereof being In the county of Beaver,
and did connect the same by pipes with Its other natural gas field: within
Beaver county, in order to increase Its supply of natural gas for general
distribution, as well as the supply to the plaintiff company. then the court
charges you that so doing would not change In any manner, in the ab-
sence of a new or additional contract or agreement between the' parties,
the obligations of defendant under the written contract originally entered
into by the parties, so as to require defendant company to continue such
supply from such natural gas field outside of Beaver county to plaintiff.
The original contract being specific and unambiguous in its terms with re-
spect to the fields to be drawn on for a supply of gas, its provisions cannot
be changed by the acts of the parties under it, unless such acts amount to a
new or different or subsequent agreement for some valid and new or addi-
tional consideration."
It is now insisted that the charge of the court was inconsistent,

that the law was rightly stated in the request of defendant, and
that the previous instruction of the court was therefore wrong.
We do not agree to this, and, for the reasons already stated, think
that the defendant was not entitled to this instruction. But though
we think it was error to give it, it is clear that the defendant, hav-
ing invited the court to do so, is not in position to complain of it,
or allege for error any inconsistency produced thereby. Upon the
whole record we are of the opinion that the defendant has no rea-
son to complain either of the result or the rulings upon which it
was reached.
rrhe judgment must be affirmed, with costs.

CHICAGO, R. I. & P. RY. CO. v. LINNEY.!
(Circuit Court of Appeals, Eighth Circuit. December 4, 1893.'

No. 333.
1. MASTJIlB AND SEBVANT-NEGLIGENCE-INSTRUCTIONS--RAILROAD COMPA1'lms.

The rule that a servant assumes, not only the ordinary risks known to
bim, but also those which could be known by the exercise of ordinary
care and prudence, should be given to the jury in all cases where it is
applicable; but the fact that the latter qualification is omitted in a
general statement of the law is immaterial, when it is afterwards cor-
rectly given in its specific application to the facts of the case.

"t. SAME.
An instruction that a railroad company is under obligation to its brake-

men to provide and maintain reasonably and ordinarily safe coupling
apparatus on the cars used by it is no ground for reversal, when im-
mediately followed by further instructions clearly expressing the qualifi-
cation that the duty is to use ordinary care in that regard.
In Error to the Circuit Oourt of the United States for the West-

ern Dietrict of Missouri.
At Law. Action by Robert T. Linney against the Chicago, Rock

IE1land & Pacific Railway Company for person,a} injuries. Verdict
and judgment for plaintiff. Defendant brings error. Affirmed.
W. F. Evans and Frank P. Sebree, (M. A. Low and H. C. Mc-

Dougal, on the brief,) for plaintiff in error.
E. H. Stiles, (E.M. Harber and G. A. Knight, on the brief,) for

.defendant in error.
• Rehearing denied JanUJU:7 29, 1.894.


