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terest in the Potts notes. Defendant’s testimony admits that, in
giving the acceptance, defendant acted on the assurance contained
in Frazer's telegram that he had mailed the assignment of Tiffany’s
interest. On either view, both Seymour and Tiffany regarded the
assignment of the latter’s interest in the proceeds of the Potts notes
as of some value, and dealt on that basis. It matters not, there-
fore, what was the extent of Tiffany’s interest in that fund, or
whether, as he states, there was 'an additional consideration which
induced Seymour’s action. Nor did Frazer's failure to mail the
assignment to Seymour deprive the contract of consideration. For
his own reasons, Seymour desired the assignment, and was content
to act upon Frazer’s assurance that it had been sent. By his tele-
gram, Frazer invited Seymour to deal with Tiffany for the reas-
signment, and Frazer’s assurance that he had sent that instrument
was itself a sufficient consideration, and equivalent to its actual
delivery. It transferred Seymour’s obligation to Frazer over to
Tiffany, where Seymour evidently wished it to be. Philpot v. Grun-
inger, 14 'Wall. 577.

5. Upon the facts shown, the instruction of the court directing
the verdict for the plaintiff was clearly right. Admitting every
inference in defendant’s favor that could properly be drawn from
the evidence, no legal defense to plaintiff’s action was established. -
‘Seymour’s good faith.in the transaction is unguestionable, Tif-
fany’s action is indefensible, and was a fraud upon Frazer, but of;
that Seymour had no rlght to complain. He must seek protection‘,
lagainst double liability in a court of equity. His defense is purely‘.
\equitable; a court of law can no more take cognizance of it than|
[a court of equity can entertain a suit upon a purely legal title,|
:Burnes v. Scott, 117 U. 8. 582, 587, 6 Sup. Ct. 865. Hendrick v.
"Lmdsay, 93 U. 8. 148,

The judgment of the circuit court must be affirmed, with costs.

In re BENSON.
(Circuit Court, N. D. California. November 23, 1893.)

1. INDICTMENT—SUFFICIENCY—WORDS OF STATUTE—CONSPIRACY.
It 1s not sufficient to charge a conspiracy to defraud the United States
in the general language of Rev. St. § 5440. U. S. v. Hess, 8 Sup. Ct. 571,
124 U. 8. 483, applied.
2. BAME—SUFFICIENCY OF FACTS ALLEGED. )
An indictment for conspiracy to defraud the United States Is insuffi-
clent, which charges, in substance, that defendants, knowing the terms of
a contract whereby a certain deputy surveyor agreed to survey certain
public lands for an agreed compensation, made fictitious surveys and
false fiteld notes, and deceived the surveyor general into approving the
same and certifying accounts for money payable to the said deputy
surveyor, but which does not charge that defendants acquired, or pre-
tended to have acquired, any Interest in said contract, or that they per-
sonated sald deputy surveyor, or that he was a party to the conspiracy,
for this fails to show that the scheme could have resulted in defrauding
the United States.
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At Law. Petition by John A. Benson to be discharged on writ of
habeas corpus from the custody of the United States marshal for»
the district of California, in which hé is now held awaiting trial in
the United States circuit court for said district upon an indictment.
Petitioner discharged.

d. C. Campbell, for petitioner.
Chas. A. Garter, U. 8. Atty., and F. 8. Stratton, Speclal Asst. UL 8,
Atty., for the United States.

HANFORD, District Judge. To give a clear understanding of
this case and of my reasons for granting the petition, it iy necessary
to make a brief statement of the proceedings connected with the in-
dictment set forth in the petition, as the same appear of record.
The acts for which the government prosecutes the petitioner, M. F.
Reilly, George H. Perrin, and others were committed in the state of
California prior to the act of congress dividing the district of Cali-
fornia, and creating the southern district of said state, and estab-
lishing United States circuit and district courts for said new dis-
trict, and continuing the previously existing circuit and district
courts as circuit and district eourts for the northern district of Cali-
fornia. The act contains the following saving clause:

“Sec. 11. That all offenses heretofore committed {n the district of California
shall be prosecuted tried and determined in the same manner and with

the same effect to all intents and purposes, as if this aet had not been
passed.” 24 Stat. 310.

To give effect to this provision, the courts have held that for the
prosecution, trial, and decision of all cases for offenses committed
within the state prior to the date of the act, and for the purpose of
issuing and enforcing judicial writs and process in such cases, the
courts for the district of California continue to exist. U. 8. v. Ben-
son, 31 Fed. 896, 12 Sawy. 477. In November, 1887, a grand jury
presented to the circuit court for said district a number of indict-
ments, including the indictment against Benson and Reilly set forth
in the petition, and a similar indictment against Perrin, M¢Nee,
and Benson, to which further reference will be made. Indictments
in kindred cases were also returned to the district court in December,
1886, and to the circuit court in February, 1888. The defendants,
upon being arraigned, by pleas in abatement and demurrers denied
the jurisdiction of the courts, and questioned the validity of each of
the several indictments on various grounds, but in most of the cases
their pleas and demurrers have been overruled. The prosecution
of these cases has necessarily caused great expense to the gov-
ernment. The successive incumbents of the office of United States -
attorney for the district and special counsel on behalf of the govern-
ment have been vigorous and untiring in their efforts to succeed,
and those now in charge of the cases are still uncompromising and
zealous. Among other causes for delay in the final determination
of the cases have been changes in the judiciary by the death of the
circuit judge for the ninth circuit and of the district judge for the
northern district of California. The present circuit judge residing
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in the district and district Judge for the northern district of Cali-
fornia are both disqualified in these cases by reason of havmg been,
in the performance of dfficial and professional duties previous to
their respective appointments to the bench, required to act in mat-
ters connected with the prosecution of these cases. To facilitate
the proceedings, the district judge for the district of Washington
has been, pursuant to section 5§92, Rev. St., designated and ap-
pointed to have and exercise the 'powers of dlstmct judge for the
district of California, and to hold a circuit court for said district,
commencing on a day set for the trial of the case upon the mdlct-
ment set forth in the petition and another similar case. Thereupon
the defendants in the two cases for which trials had been so ar-
ranged, by their attorneys, applied to-said district judge for leave to
withdraw their pleas of not guilty, and to again present the ques-
tions as to the validity of the indictments by demurring thereto.
After hearing full arguments, I found the objections to the indict-
ments to be serious. *'I entertained grave doubts whether the de-
fects in the indictments -would be cured by verdicts against the de-
fendants, and deemed it to be inexpedient for the government to go
to trial in said cases unless such verdicts, if secured, could be law-
fully sustained. Therefore, said applications were granted, and
afterwards the demurrers were argued before Hon. William B. Gil-
bert, circuit judge, and myself, and taken under advisement. Upon
consulting together, the judges found it impossible to render a de-
cigion sustaining said indictments without disregarding the rules
of pleading in criminal cases under the laws of the United States,
as given and repeatedly affirmed by the decisions of the supreme
court, and we were reluctant -to sustain the demurrers, because
these indictments, with others, had been previously demurred to,
and the court had sustained them, and, no opinion having been filed,
we were in the dark as to the reasons for the court’s ruling. We
therefore announced that the order fixing a date for the trials would
be vacated, and that we would hold the demurrers under advise-
ment until the justice of the supreme court allotted to the ninth
circuit, the only surviving judge of the circuit court who had pre-
viously considered the demurrers, could be induced to hear a re-
argument, or at least be consulted. The trials being thus postponed
indefinitely, the defendant Benson was by his sureties surrendered
into the custody of the marshal, and he then filed his petition for a
writ of habeas corpus in the circuit court for the northern district
of California.

Having regard to the right of the defeated party, whether it be
the government or the prisoner, to appeal from the judgment of the
circuit court to the circuit court of appeals, and as Judge Gilbert
would be disqualified from sitting as a member of the appellate court
if he should decide the case in the cireuit court, he deemed it expedi-
ent and necessary to make an order designating the district judge
for the district of Washington to hold said circuit court during the
pendency of the habeas corpus proceedings. The writ having been
issued, the marshal made return thereon, showing that he holds the
petitioner awaiting trial upon the indietment set forth in the peti-
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tion under a mittimus issued by the circuit court for the district of
California, after the surrender of the petitioner by his bail, and not
otherwise, Thereupon the prisoner’s attorney moved for his dis-
charge on the ground that the return is insufficient, inasmuch as it
admits that the prisoner is detained in actual custody for no cause
other than to hold him for trial upon the indictment set forth in his
petition; that said indictment does not charge the commission of
any acts constituting a erime under the laws of the United States,—
and hence the petitioner is deprived of his liberty without due pro-
cess of law, in violation of the provisions of the fourteenth amend-
ment to the constitution. This is the only ground for the motion
which I have considered, although the petition states that the im-
prisonment is illegal for other reasons. ’

The indictment is set forth in haec verba in the petition. It
is founded upon section 5440, Rev. St., and attempts to charge an
unlawful conspiracy to defraud the United States. The first count
charges:

“That John A. Benson and M. F. Reilly, late of the district of California,
heretofore, to wit, on the 17th day of December, in the year of our Lord one
thousand eight hundred and eighty-four, at the ecity and county of San Fran-
_ cisco, state and district of California, and within the jurisdiction of this hon-
orable court, did unlawfully, corruptly, and wickedly conspire, combine, and
agree together, and with divers other persons to the said grand jurors un-
known, to defraud the United States of a large sum of money, to wit, the
sum of twenty-five hundred, lawful money of the United States, by the means
and in the manner following: That is to say, that they, the said John A. Ben-
son and M. F. Reilly, well knowing that a certain contract had, before the
date last hereinbefore stated, been procured, secured, and entered into by
and between John W, Ritzpatrick, then and there being a United States dep-
uty surveyor in and for the state of California, on the one part, and W. H.
Brown, then and there being the United States surveyor general in and for
the state of California, on the other part, whereby the said John W. Fitz-
patrick, in his capacity aforesaid, in substance and effect undertook, agreed.
and promised.”

Following the foregoing quotation is a minute statement of the
stipulations, terms. and conditions of a contract to survey certain
public lands which are described, with repeated allegations that
gaid Benson and Reilly each had full knowledge of each of said
stipulations, terms, and conditions, the substance of which are as
follows: $Said Fitzpatrick agreed that he would in person, and
in his official capacity as a United States deputy surveyor, truly
and faithfully survey the lands described, and establish and mark
all the lines and corners thereof, in strict conformity with the laws
of the United States, the printed manual of surveying instruc-
tions, and other surveying instructions issued by the commissioner
of the general land office, and with such special instructions as
he should receive from the surveyor general in conformity there-
with; that said Fitzpatrick would not commence said surveys until
he should be officially notified of the approval of the contract by
the commissioner of the general land office; and that he would com-
plete the same, and return true field notes thereof to the surveyor.
general on or before the 30th day of June, 1885. Compensation for
making said surveys was to be at specified rates, and no accounts
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therefor to be paid unless properly certified by the surveyor general
in his official capacity, nor until approved plats and certified tran-
scripts of the field notes should be filed in the general land oﬂi.ce,
and no payments to be made for surveys not executed by said Fitz-
patrick in his own proper person. After alleging that said con-
tract was on December 17, 1884, duly approved by the commissioner
of the general land office, and that Fitzpatrick was officially noti-
fied thereof, the indictment, in the first count, then proceeds as
follows: ‘

“In pursuance of the aforesald cousplracy, combination, confederacy, and
agreement among them, the said defendants, made and entered into as afore-
said, to defraud the United States as aforesaid, and the said John A. Ben-
son well knowing that the aforesaid contract had been made and entered
into by and between the said John W. Fitzpatrick, United States deputy sur-
veyor, as aforesaid, and the said W. H. Brown, United States surveyor gen-
eral, as aforesaid, at the time and in the manner aforesaid, for a survey of
the lands in the aforesaid contract and hereinbefore described, and full
well knowing the terms and conditions of the sald contract thereafter, (mean-
ing after the 17th day of December, 1884,) and before the date next herein-
after mentloned, for the purpose and with the intent to efféct the object of the
aforesaid conspiracy, did cause and procure a fraudulent, fictitious, and pre-
tended survey of the lands described in the aforesaid contract, and herein-
before described, to be made; and he, the said John A. Benson, defendant
herein, then and there well knowing said survey of the aforesaid lands, so
caused and procured by him said John A. Benson to be made as aforesaid,
had not been made in strict conformity with the laws of the United States,
the printed manual of surveylng instructions, and other instructions issued
by the commissioner of the general land office; and he, the said John A.
Benson,; defendant herein, well knowing that the said John W. Fitzpatrick,
United States deputy surveyor aforesaid, had not executed the said survey
of the lands in the aforesaid contract, and hereinbefore described, in his own
proper person, or at all; and he, the said John A. Benson, defendant herein,
well knowing that said survey of the lands hereinbefore described, so caused
and procured by him, the sald defendant, John A. Benson, to be made as
aforesaid, was fraudulent, fictitious, and pretended,—for the purpose and
with the intent of imposing upon and deceiving the said W. H. Brown, United
States surveyor general aforesaid, in bis official capacity aforesaid, and his
(meaning the said W. H. Brown) successor in office In such official capacity
aforesaid, should the said W. H. Brown for any cause cease to be such officer
aforesaid; .and for the purpose and with the intent of securing the approval
of said pretended survey by the said W, H. Brown in his official capacity as
United States surveyor general as aforesaid, and by his (meaning the said W.
H. Brown) successor in office in such official capacity, should the said W. H.
Brown for any cause cease to be such officer aforesaid; and for the further
purpose of procuring the said W. H. Brown in his official capacity as United
States surveyor general aforesaid, and his successor in office in such official
capacity aforesaid, should the said W. H. Brown for any cause cease to be
such officer aforesaid, to properly certify to the accounts and amount accru-
ing to the defendant under and by the terms of the aforesaid contract; and
for the further purpose of securing approved plats and certified transcripts
of the field notes of sald pretended survey to be filed in the general land
office; and with the intent for the purpose of securing the payment from the
United States of the contract price for said survey agreed to be paid under
and by the terms of said contract made and entered into, as aforesaid, by
and between the sald John W. Fitzpatrick, United States deputy surveyor,
and the said W. ¥I. Brown, United States surveyor general, aforesaid; and
with the intent .to corruptly, wickedly, and unlawfully defraud the United
States out of a large sum of money, to wit, the sum of twenty-five hundred
dollars,—the said John A. Benson, defendant herein, heretofore, to wit, on the
6th day of May, in the year of our Lord one thousand eight hundred and
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eighty-five, at the city and county of San- Francisco, state and district of
California, and within the jurisdiction of this honorable court, did cause and
procure false, fictitious, and fraudulent field notes of the aforesaid false, ficti-
tious, and pretended survey to be made of the following lands in the aforesaid
contract, and hereinbefore described, to wit:

“The retracing of the west boundary of Tp. (meaning township) 12 8.,
(meaning south,) R, (meaning range) 40 E., (meaning east;) the subdivision
lines of Tp. (meaning township) 9 8., (meaning south,) Rs. (meaning ranges)

- 40 and 41 B., (meaning east;) Tp. (meaning township) 10 S., (meaning south,)
Rs. (meaning ranges,) 40 and 41 B., (meaning east;) Tp. (meaning township)
11 8., (meaning south,) Rs. (meaning ranges) 40 and 41 K., (meaning east;)
and Tp. (meaning township) 12 8., (meaning south,) Rs. (meaning ranges) 40
and 41 B., (meaning east,)—of the Mount Diablo base and meridian in the
state of Oallfornia, which said lands are more definitely described as follows,
to wit: * .

“And which said lands were public lands of the United States, and were
and are situate within the district and state of California, which said false,
fictitious, and fraudulent field notes represented that the aforesaid survey
had been made by the said John W. Fitzpatrick, United States deputy sur-
veyor, in his own proper person, whereas, in truth and in fact, the aforesaid
survey had not been made by the sald John W. Fitzpatrick, United States
deputy surveyor, or otherwise, in his own proper person, or at all; and which
said false, fictitious, and fraudulent field notes purported to be true field notes
of the actual work done in the field in making the aforesaid survey of the
lines of the lands in the aforesaid contract, and hereinbefore described,
whereas, in truth and in fact, said tield notes were not true field notes of the
work actually done in the field; and which said false, fictitious, and fraudu-
lent field notes represented that the aforesaid pretended survey of the lands
last hereinbefore deseribed had been made in strict conformity with the laws
of the United States, and the printed manual of surveying instructions,
whereas, in truth and in fact, the aforesaid survey had not been made in
strict conformity with the laws of the United States, and the printed manual
of surveying instructions, or in conformity therewith at all; and which said
false, fictitious, and fraudulent field notes represented that all the corners
of the aforesaid survey of the lands last hereinbefore described had been es-
tablished and perpetuated in strict accordance with the surveying manual of
printed instructions, and tn the specific manner therein described, whereas,
in truth and in fact, all the corners of the aforesaid survey of the lands last
hereinbefore described had not been established and perpetuated in strict
accordance with the surveying manual of printed instructions, and in the spe-
cific manner in the aforesaid field notes described; and which said false,
fictitious, and fraudulent field notes represented and purported to be true
field notes of the aforesaid pretended survey of the lands last hereinbefore
described, whereas, in truth and in fact, they were not true field notes of the
said survey, but, on the contrary, were false, fictitious, and fraudulent field
notes. of said survey,—all of which said defendants John A. Benson and M.
F. Reilly then and ther: well knew.

“And so the jurors aforesaid, upon their oath aforesaid, do say that said
defendants John A. Benson and M. F. Reilly, on the 17th day of December,
in the year of our Lord one thousand eight hundred and eighty-four, at the
city and county of San Francisco, state and district of California, and
within the jurisdiction of this honorable court, did knowingly, unlawfully, cor-
ruptly, and wickadly conspire, confederate, combine, and agree together to
defraud the United States of a large sum of money, to wit, the sum of twenty-
five thousand dollars, and the unlawful and fraudulent acts, in nmnner and
form, and by the defendants in this count hereinbefore set forth, were done
to effect the object thereof. .

“Against the peace and dignity of the United States of America, con-
trary to the form of the statutes of the United States of America, In such case
made and provided.”

The second count is in all material particulars a repetition of the
first, except that in specifying the overt acts commi.ted to effect
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the object of the conspiracy it alleges, in substance, that the de-
fendant Benson, on the 6th day of May, 1885, falsely pretending that
the surveys had been properly made by Fitzpatrick according to
said contract, and with knowledge to the contrary, with intent
to impose upon and deceive the surveyor general, and for the pur-
pose of fraudulently obtaining his official approval of said pretended
survey, and procuring the surveyor general, in his official capacity,
to certify fraudulent accounts for said pretended survey and amounts
accruing to Fitzpatrick under said contract, and for the purpose of
securing approved plats and certified transcripts of the field notes
of said pretended survey to be filed in the general land office, and
for the purpose of defrauding the United States by securing the
payment to him (Benson) from the United States of the contract
price for said survey, did make, and cause to be made, false, ficti-
tious, and fraudulent field notes of said pretended survey, which
falsely represented that said survey had been made by Fitzpatrick
according to the contract, which false and fictitious field notes pur-
ported to be true field notes of the work as actually done in the
field; and it is further alleged in this count that the surveyor gen-
eral was by the said unlawful conspiracy of Benson and Reilly, and
the fraudulent acts of Benson aforesaid, “deceived into approving
the said pretended survey and the said fictitious and fraudulent
‘field notes, and into stating and certifying the amounts accrued to
and earned by the said John W, Fitzpatrick under and by the
.terms of the aforesaid contract.” )

The third count is a mere repetition of the second. I am unable
to discover any difference between them except in phrascology.

In this proceeding, all defects in the indictment which are mere-
ly formal, and all clerical errors and omissions and defects not
prejudicial to the defendant, must be disregarded. Section 1025,
Rev. 8t. The defendants are not entitled to go free without a
trial, if by a fair construction of the pleading, as a whole, it can
be understood as charging them with commission of acts which are
by a law of the United States made criminal and punishable, with
a sufficient statement of the particular facts 10 identify the offense,
and enable the court to judge whether the acts alleged amount to a
crime in law. I will therefore notice only the most substantial and
glaring defects in this indictment. It does not in either count aver
that the defendants agreed to make any use whatever of the con-
tract referred to, or of accounts or vouchers for money earned, or
pretended to have been earned, by the contractor as a means of
defrauding the United Stfates. It does not in either count con-
nect the contractor or the surveyor general with the conspiracy, or
aver that by any assignment of the contract, or any accounts or
vouchers for money earned under it, or any power of attorney, or
other means, the defendants, or either of them, ever acquired con-
trol of the contract or any interest therein, or possession or con-
trol of any accounts, vouchers, or claims for money earned under it,
or that they were ever so related to the contract as to have been
able to commit a fraud in connection therewith. It does not in
either count aver that the defendants ever agreed to any scheme or
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plan of operation whereby a fraud upon the United States could
possibly have been consummated. I do not assume that it was es-
sential to the validity of this indictment that it should appear
therefrom that the conspirators were to be the beneficiaries of the
successful execution of their own agreement. This indictment fails
to specify any scheme or attempt to do anything which counld have
resulted in the payment by the United States of money to the de-
fendants, or either of them, or the contractor, or any other per-
son. The full strength of the case to be gathered from all that
is alleged in all the counts, disregarding all formal and technical
defects and mere legal conclusions, is no more than this: That a
contract was entered into by Fitzpatrick and the surveyor. general
for the state of California, whereby the former agreed to survey
specified townships of the public lands of the United States, and
return true field notes, within a specified time, for compensatlon to
be computed at specified rates, to be paid to him only after comple-
tion of the work and approval thereof, and the filing in the general
land office of approved plats and certified transcripts of the field
notes, and upon presentation &f accounts for the amounts earned
duly certified by the surveyor general, the work to be done by Fitz-
patrick in person, and in his official capacity as a United States
deputy surveyor; that Benson and Reilly knew of said contract,
and of all the terms and conditions thereof; that said contract was|
unt executed; that Benson and Reilly knew that the surveys had
not been made; that Benson, a stranger to the contract, for the.
purpose of deceiving the surveyor general and defrauding the
United States, and with intent to secure paymient to himself from:
the United States of the money payable under the contract, made a.
fictitious survey of said townships, and manufactured false field
notes; that without co-operation of the contractor, and without
personating him, Benson did, by such fictitious surveys and false
field notes, so decelve and impose upon the surveyor general that,
without collusion on his part with Benson, he (the surveyor general)
did approve such fictitious surveys and false field notes, and did
certify accounts for money payable to Fitzpatrick under the con-
tract. Upon this state of facts the government could not have
been defrauded. Benson could not obtain money on such vouchers,
because there was no money payable to him, and no false certifi-
cates for money payable to him were made or intended; and it is
not pretended that it was his purpose to make any use of certified
accounts for money payable to Fitzpatrick, and no money could be
paid to Fitzpatrick upon the accounts so certified without his be-
coming a party to a crime by accepting the fruit of Benson’s
meddlesome acts, which is not to be presumed to have been con-
templated, because not alleged. The indictment does not charge a
conspiracy to defraud the United States by palming off fictitious
surveys of public lands and false field notes as and for lawful sur-
veys and genuine field notes. It only attempts to charge a con-
spiracy to defraud the United States out of a sum of money by acts
and intents wholly inadequate for the purpose. There would be
less difficulty in sustaining this indictment if it simply alleged that
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the defendants conspired and agreed.together to defraud the United
States out of a specified sum of money, and that one of them, to
effect the object, did the acts charged in this indictment to have
been done by Benson, with like intentions, or any similar vain and
impotent acts and intents, for the reason that this indictment, in-
stead of charging a conspiracy or agreement to defraud which
might have been afterwards developed and perfected by adoption
of practicable means whereby to accomplish a fraud, is so framed
a8 to limit the evidence admissible under it to such facts as might
have a tendency to prove a conspiracy to defraud the United States
out of a sum of money in the particular manner, and by the partic-
ular means, therein specified, which is equlvalent to saying that
the defendants conspired and agreed to do, and cause to be done,
only such things as could not result in any fraud whatever, with
the intent, however, of thereby perpetrating a fraud upon the
United States. Greater effect must be given to a particular state-
ment of facts repugnant to a general statement of a mere conclusion
than to the general statement thus contradicted. This indictment
itself negatives the only accusation 6f crime which it contains. In
their endeavor to sustain the indictment, counsel for the govern-
ment ignored the words, “by the means and in the manner follow-
ing, that is to say,” in that part of each count charging the con-
spiracy; and they cited text-books and decisions in support of their
contention that an indictment which charges a conspiracy in the
words of the statute or other words of equivalent import, and speci-
fies any act done by the conspirators, or either of them, to effect
the object, is sufficient. The words which I have quoted, how-
ever, are in the indictment. The use thereof necessarily limits by
particularizing the charge made in general terms. The court can-
not ignore them. But even the position taken by counsel is un-
tenable. The authorities produced on their side are overborne
by decisions which establish for all United States courts the rule
that an indictment, to be valid, must tender an issue of fact by
setting forth the acts constituting the particular crime which the
grand jury intend to charge. This is consonant with the general
rule of pleading under equity and code systems, requiring the facts
constituting a cause of action to be stated. The words of a statute
defining a crime are in most cases insufficient to describe an in-
dividual case, for the reason that the statute, being prospective,
must employ broad and comprehensive terms, inappropriate to dis-
tinguish a single case from all others which may be prosecuted
under it. In an opinion by Mr. Justice Jackson, the principle
which I invoke is ably expounded, as follows:

“The act of July, 2, 1890, on which the present indictment is based, in de-
claring that contracts, combinations, and conspiracies in restraint of trade
and commerce between the states and foreign countries were not only ille-
gal, but should constitute criminal offenses against the United States, goes a
step beyond the common law, in this: that contracts in restraint of trade,
while unlawful, were not misdemeanors or indictable at common law. It
adopts the common law in making combinations and conspiracies in re-
straint of the designated trade and commerce criminal offenses, and creates a
new crime in making contracts in restraint of trade misdemeanors, and in-
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dictable as such. But the act does not undertake to define what consti-
tutes a contract, combination, or conspiracy in restraint of trade, and re-
course must therefore be had to the common law for the proper definition
of these general terms, and to ascertain whether the acts charged come within
the statute. We regard it as well settled by the authorities that an indict-
ment, following simply the language of the act, would be wholly insufficient,
for the reason that the words of the statute do not of themselves fully, di-
rectly, and clearly set forth all the elements necessary to constitute the
offense intended to be punished. U. 8. v. Cruikshank, 92 U. 8. 542; U. 8, v.
Simmonds, 96 U. 8. 360; U. 8. v. Carll, 105 U. 8. 611; U. 8. v. Britton, 107
U. 8. 6535, 2 Sup. Ct. 512; U. S. v. Trumbull, 46 Fed. 755.

“Under the principle established by those cases, the several counts of the
present indictment must be tested, not by the general recitals and averments
thereof, although in the words of the statutes, but by the specific acts or par-
ticular facts which are alleged to have been actually done and committed by
the accused. If the particular acts or facts charged do not, as a matter of
law, constitute contracts, combinations, or conspiracies in restraint of trade
and commerce among the several states, or a monopoly or attempt to mo-
nopolize any part of such trade or commerce, no amount of averments and
allegations that the accused ‘engaged in a combination,” or ‘made contracts
in restraint’ of such trade or commerce, or ‘monopolized,” or ‘attempted to
monopolize,” the same, will avail to sustain the indictment. Whether the ac-
cused is charged with an offense is to be determined by the particular acts
or facts set forth, and not by the conclusions of the pleader, although asserted
in the words of the statute: ‘Every offense consists of certain acts done or
committed under certain circumstances, and in the indictment for the offense
it is not sufficient to charge the accused generally with having committed the
offense, but all the circumstances constituting the offense must be specifically
set forth.” U. 8. v. Cruikshank, 92 U, 8. 542, 563.” In re Greene, 52 Fed. 111.

I will not prolong this opinion by citing other decisions of the
circuit and distriet courts, nor by making further reference to the
decisions of the supreme court cited in the above quotation. The
doctrine of those cases is fully upheld and applied to indictments
founded upon section 5440, Rev. St., in the recent decision of that
court in Pettibone v. U. 8, 148 U. 8. 197, 13 Sup. Ct. 542. In the
opinion of the court in that case, by Mr. Chief Justice Fuller, it is
said:

“This is a conviction for conspiracy, corruptly, and by threats and force,
to obstruct the due administration of justice in i1he circuit court of the United
States for the district of Idaho, and the combination of minds for the unlaw-
ful purpose and the overt act in effectuation of that purpose must appear
charged in the indictment.

“I'he general rule in reference to an indictment is that all the material facts
and circumstances embraced in the definition of the offense must be stated,
and that, if any essential element of the crime is omitted, such omigsion can-
not be supplied by intendment or implication. The charge must be made di-
rectly, and not inferentially, or by way of recital. U. 8., v. Hess, 124 U, S.
483, 486, 8 Sup, Ct. 571. And in U. S. v. Britton, 108 U. 8. 199, 2 Sup. Ct.
531, it was held, in an indictment for conspiracy under section 5440 of the Re-
vised Statutes, that the conspiracy must be sufficiently charged, and cannot be
aided by averments of acts done by one or more of the conspirators in fur-
therance of the object of the conspiracy. The courts of the United States
have no jurisdiction over offenses not made punishable by the constitution,
laws, or treaties of the United States, but they resort to the common law for
the definition of terms by which offenses are designated.

“A conspiracy is sufficiently described as a combination of two or more per-
sons, by concerted action, to accomplish a criminal or unlawful purpose, or
some purpose not in itself criminal or unlawful, by criminal or unlawful
means; and the rule is accepted, as laid down by Chief Justice Shaw in
Com. v. Hunt, 4 Metc. (Mass.) 111, that, when the criminality of a con-
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spiracy consists in an unlawful agreement of two or mdre persons to compass
or promote some criminal .or {llegal purpose, that purpose must be fully and
clearly stated in. the indictment, while, if the criminality of the offense con-
sists in the agreement to accomplish a purpose not in itself criminal or unlaw-
ful, by criminal or unlawful means, the means must be set out.”

-In the case of U. 8. v. Hess, 124 U. 8. 483, 8 Sup. Ct. 571, the
defendant was convicted under an indictment founded upon section
5480, Rev. St.. and which in the main followed the words of that
section in charging the offense. The supreme court held it to be in-
sufficient, and not aided by the verdict. Section 5480 is a statute
directed against “devising, or intending to devise, any scheme or
artifice to defraud,” to be effected by communication through the
post office, It is like section 5440. The case is strictly analo-
gous to the case at bar, and the opinion by Mr. Justice Field is a
complete refutation of the argument made before me in behalf of
the government. The following brief extract shows the scope and
bearirg of the decision:

“The averment here is that the defendant, ‘having devised a scheme to
defrand ‘divers other persons to the jurors unknown,” intended to effect the
same by inciting such other persons to communicate with him through the
post ‘office, and received a letter on the subject. Assuming that this aver-
thent 'of *having devised’ the scheme may be taken as sufficiently direct and
positive, the absence of all particulars of the alleged scheme renders the
count as defective as would be an indictment for larceny without stating the
property stolen, or its owner, or party from whose possession it was taken.
The doctrine. invoked by the solicitor general--that it is sufficient. in an in-
dictment upon a statute, to set forth the offense in the words of the statute—
does not ‘meet the difficulty here. Undoubtedly, the language of the statute
may be used in the general description of an offense; but it must be accom-
panied with such a statement of the facts and circumstances as will inform
the accused of the specific oftense, coming under the general description, with
which he is charged.”

The only difficulty in the way of granting the motion to discharge
the prisoner lies in the fact that a demurrer to the indictment has
been heretofore overruled by the court, and the reasons for such rul-
ing are to me unknown. The record shows, however, that, as to the
questions argued upon the demurrer to the indictment against Per-
rin; McNee, and Benson, the judges were divided in opinion, and
that case was on that ground taken to the supreme court, but re-
manded without o decision of the questions certified. U. 8. v.
Perrin, 131 U. 8. 55, 9 Sup. Ct. 681. The indictment in that case
differs from the one now under consideration in several respects,
and particularly in the important fact that the surveying contract
set forth in that case was let to Perrin, who was by the indictment
charged as a co-conspirator. Possibly, owing to the number of
cases pending against Benson at the time, this difference was not
brought to the attention of the court. With all the light that has
been shed by the untiring efforts of learned counsel, I have not been
able to discover any grounds for lawfully treating this case as ex-

" ceptional. I am constrained by the law and the decisions of the
supréme court to hold that the indictment which the petitioner is
now held to answer is of no validity.

"He is therefore entitled to be discharged, and it is so ordered.
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1. PATENTS—INFRINGEMENT—FORMAL DIFFERENCES—EASEL ALBUMS.
Differences in the length of the transverse rod to which an easel album
is hinged or pivoted, and consequent differences in the distance between
the standards supporting such rod, and also the use of one instead of two
eyes on the album, for engaging with the rod, are merely formal differ-
ences, and do not avoid infringement.

2 SaME.

) Nor is infringement avoided by the addition of a hinge at the foot of
the standards for the purpose of transferring the strain from the back of
the book, all the elements of the combination being retained.

8. BAME—VALIDITY—~PARTICULAR PATENTS,

The Jaeger patent, No. 432,411, for an easel album, i8 valid as to the
particular device comprised in the combination claimed, and is infringed
by defendant.

In Equity. Suit by Joshua R. Jones against William A. Holman
and others for infringement of a patent. Decree for plaintiff.

Avugustus B. Stoughton and H. E. Garsed, for complainant.
Hector T. Fenton, for defendants.

DALLAS, Circuit Judge. This case has been argued and con-
gidered on pleadings and proofs. It is a suit for infringement of
letters patent No. 432,411, dated July 15, 1890, granted to Christian
Jaeger, and now owned by the complainant. As stated in the
specification:

“The invention relates to easel albums; and ite object is to provide an im-
proved album which is simple and durable in construction and permits of
opening the leaves of the book and inserting the pictures without Injury to the
book or the stand, as is frequently the case with easel albums as now con-
structed. The invention consists of a book pivoted by one of its covers to the
stand. The invention also consists of certain parts and details, and combina-
tions of the same, as will be described hereinafter, and then pointed out, in
the claims.”

The claims alleged to be infringed are as follows:

“(1) In an album, the combination, with a stand provided with standards
and a transverse rod held on the same, of & book pivoted on the outside, and
at or near the middle of one of its covers to the said rod, substantially as
shown and described.”

“(3) In an album, the combination, with a stand, of & fixed rod supported on
the said stand and a book provided on one of its covers with bearings en-
gaging the said fixed rod to permit the said book to swing on the said fixed
rod as a fulerum, substantially as shown and described.

“(4) In an album, the combination, with a stand provided on top with an
incline, of a fixed rod supported on the said stand, a book adapted to rest
with its back on the said incline, and eyes secured at or near the middle of
one of the covers of the said book and engaging the said fixed rod, sub-
stantially as shown and described.”

The defenses set up are:
First, that the patent is invalid; and under this defense the fol-
lowing questions are raised;

3 Rehearing pending.



