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look into the validity of the funded old bonds. He might well rely
upon the representation made to him on the face of the bond, as to
thé existence of “old bonds falling due.”

This case comes under the class of cases of which Town of Coloma
v. Eaves, 92 U, 8. 484; Hackett v. Ottawa, 99 U. 8. 86; and Chaffee
Co. v. Potter, 142 U. 8. 855, 12 Sup. Ct. 216,—are examples. The ob-
servation of Mr. Justice Campbell in Zabriskie v. Railroad Co., 23
How. 381,.and repeated by Mr. Justice Clifford in Bissell v. City of
Jeffersonville, 24 How. 287, is applicable here. It is this:

“A corporation, quite as much as an individual, is held to a careful adherence
to truth in their dealings with mankind, and cannot, by their representations

or sil'ence, involve others in onerous engagements, and thus defeat the cal-
culations and claims their own conduct had superinduced.”

The recitals in the new bonds, as to the fact of “old bonds falling
due,” and that the new bonds were issued to take up the old, would
‘well Iull an intending purchaser into security. The defense it
might have made against the old bonds it elected not to make. It
should not now be permitted to set up as against a bona fide holder
of its refunding bonds.

The judgment must be affirmed.

PROVIDENT SAV. LIFE ASSUR. SOC. OF NEW YORK v. LLEWBLLYN
et al.

(Circuit Court of Appeals, Sixth Circuit. November 13, 1893.)
No. 85.

LIfE INSURANCE—APPLICATION— W ARRANTIES.

‘When the statements in the application are made part of the policy, and
declared to be warranties, it is a good defense to show that they were
untrue, without further showing that the applicant knew or believed them
to be untrue. Motlor v. Insurance Co., 4 Sup. Ct. 466, 111 U, 8. 335, dis-
tinguished.

In Error to the Circuit Court of the United States for the South-
ern Division of the Eastern District of Tennessee. Reversed.
Statement by TAFT, Circuit Judge:

This was a proceeding In error to reverse the judgment of the circuit
court of the United States for the eastern district of Tennessee in favor of
M. Llewellyn, guardian of Maitie C. McGaughey and Edith G. McGaughey,
and of Sarah R. McGaughey in her own right against the Provident Savings
Life Assurance Society of New York, upon a policy of insurance on the life
of Edward W. McGaughey, the father of the persons for whose benefit the
action was brought. The defense was that there had been breach of war-
ranties contained in the contract.

The contract recited that “the Provident Savings Life Assurance Society of
New York, in consideration of the stipulations and agreements in the applica-
tion herefor and upon the next page of this policy, all of which are a part
of this contraet, and in consideration also of the payment of $114.24, being
the premium hereon for the first year, promises to pay Sarah R., Margaretta
O., and Edith G. McGaughey, children of Edward W. McGaughey, share and
share alike, or to their legal representatives or assigns, the sum of $6,000,
less any indebtednmess on account of this policy, within ninety days after
acceptance at the »ffice of the society in the city of New York of satisfactory
proofs of the death of Edward W. McGaughey, of Chattanooga, county of
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Hsrmilton, and state of Tennessee, (the insured under this policy,) provided
such death ghall occur on or before the 13th day of October, A. D. 1801, And
the sald society further agrees to renew and extend this insurance upon
like conditions, without medical re-examination, during each successive year
of the life of the insured from date hereof, upon the payment, on or before the
thirteenth day of October in each such year, of the renewal premiums in ac-
cordance with the schedule rates, less the dividends awarded hereon, subject
to the sti dpulatmns regarding payment of premiums and violations of law.
Claim under this policy by death occurring two or more years after its date
will be incontestable, except for fraud in obtaining this policy.” On the third
page of the policy appeared a copy of the application, in which was given the
statement by the applicant of his name, occupation, residence, and other
circumstances in respect to himself, at the conclusion of which was the fol-
lowing: “We further declare and warrant, jointly and severally, that all the
foregoing statements and representations, as well as those made or to be
made to the medical examiner, or in any certificate of health hereafter given
to the society by me, are and shall be true and shall be the basis of the con-
tracét with the society if a policy be issued or renewed thereon; and that, if
any untrue or fraudulent statement or representation shall have been made,
or if at any time any covenant, condition, or agreement herein made shall
be violated, said policy and insurance shall be null, void, and of no effect.”
Then follows a copy of the statements of the applicant to the medical ex-
aminer. The ninth question was: “Have you ever had any of the following?”
under which was a list of 47 diseases, one of which was delirium tremens,—
to which question the applicant answered “No.” At the close of the medical
examination this statement, signed by the insured, appeared: “I hereby fur-
ther declare that I have read and understand all the above questions put to
me by the medical examiner, and the answers thereto, and that the same
are warranted by me to be true, and that I am the same person described as
above.”

Edward W. MecGaughey, the insured, died December 23, 1890, within
the first year, about two months after the policy was issued, of heart failure
and exhaustion, caused by a prolonged drunken spree.

The declaration was in the ordinary form, and among other pleas of the
defendant was one that the deceased had falsely and fraudulently answered
the ninth question as above, and had had delirium tremens before filing his
application.

On the trial, evidence was introduced tending to show that the insured
was not a constant drinker, but that he went upon periodical sprees,—the
length of the period between the sprees being in dispute; and that when-
ever he went upon such sprees they were continued for several days, until he
became sick, and medical aid was called in. It further appeared without
contradiction that at least one of his sprees before the issuance of the policy
had ended in delirium tremens. The court charged the jury that, in order
to establish its defense, based on the falsity of the statements of the insured
in the application, the defendant must show not only that he did not tell the
truth in them, but that he knew he was not telling the truth at the time.

Eakin & Dickey, (Edwin B. Smith and W, L. Eakin, of counsel,)
for plaintiff in error.
Clark & Brown, for defendants in error.

Before JACKSON and TAFT, Circuit Judges, and BARR, Dis-
trict Judge.

TAFT, Circuit J udge, after stating the facts, delivered the opin-
fon of the court.

The uncontradicted evidence showed that the insured had had
delirium tremens before making his application for a policy. Two
months after taking out his policy he died from exhaustion and
heart failure, following a debauch. Even if the statements in the
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application are to be treated, not as warranties but only as repre-
‘sentations, in making which the ‘applicant was merely bound to
good faith, and even if the law requires that the materiality of the
representations should appear to render their falsity a good defense,
we think that it was the duty of the court in this case to direct a
verdict for the defendant.

We think, moreover, that the court was in error in instructing
the jury that, to constitute a good defense, the defendant company
must show not only that the statements in the application were
untrue, but also that the applicant knew or believed them to be
untrue. The statements in the application are made part of the
contract, and are expressly declared to be warranties, and they
are referred to in the body of the policy as agreements and stipu-
lations. In Moulor v. Insurance Co., 111 TU. 8. 335, 4 Sup. Ct. 466,
it was held that when there was any reason to doubt the meaning
of the contract of insurance, it would be presumed that the state-
ments of the applicant were to be regarded as representations, and
not as strict warranties, and the agreement would be presumed to
be a warranty only that the answers were made in good faith, and
true to the knowledge of the insured. In that case, however, the
statements were referred to in the body of the policy as repre-
sentations, and it was held that terms used in the policy controlled
those used in the application. In thi§ case, we do not see any room
for doubt or construction. It is impossible to escape the meaning
that the statements were intended to be warranties. Strict con-
struction against the company cannot destroy the necessary effect
of plain language. Parties have a right to contract in this wise
if they will. Clemans v. Supreme Assembly, etc, 131 N. Y. 485,
30 N. E. 496; Foot v. Insurance Co., 61 N. Y. 571

The judgment of the circuit court is reversed, with instructions
to ordcr a new trial.

UNITED STATES v. WALLISv.
(District Court, D. Idaho, 8. D. October 7, 1893.)
No. 27. ‘

1. PostT OFFICE—NONMAILABLE MATTER—LOTTERIES.

A scheme for increasing the circulation of a newspaper, whereby all
paid-up subscribers receive numbered tickets corresponding to numbered
coupons, which are drawn from a box by a blindfolded person, prizes to
be given to the holders of certain tickets, is a lottery, (26 Stat. 465,) not-
withstanding that every purchaser of a ticket is repaid its cost by receiv-
ing the paper. R

2. LoTTERIES—DEFINITION.

The word “lottery” embraces the elements of procuring through lot or
chance, by the investment of money or something of value, some greater
amount of money or thing of value.

At Law., Indictment of James H. Wallis for mailing a lottery ad-
vertisement. On demurrer to indictment. Overruled.

Fremont Wood, U. 8. Atty.

James H. Hawley, for defendant.



