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the ship was bound by a lien in rem for the delivery of the whole
cargo, or to make pecuniary compensation for her defaults, she had
a reciprocal lien upon the cargo, to enable her to perform that obli-
gation; whether by a delivery of the cargo in specie, or by a payment
of money, instead of the goods, for such as might be rejected. The
lien was mutual. So much of the cargo as was thrown upon her
hands through the refusal of the consignees to receive it, was a
fund which the vessel, as surety, was entitled to have applied In
discharge of her obligation to the consignees. The facts were all
known to the libelants. Against this equitable right of the ship,
the libelants had no legal right to apply the proceeds of this cargo
upon prior claims against other vessels, to the exclusion of the En·
chantress. I find no evidence that they had any such intention so
to do, until the failure of the steamship company several months
afterwards. No such act of appropriation is shown at the time,
and what evidence there is negatives it. That it was the intention
of both parties at the time to apply the proceeds pro tanto, to the
extinction of the claim against the Enchantress, I have no doubt,
as above stated; but whether.intended or not, as the libelants knew
the facts, they were disabled from lawfully applying it otherwise,
to the prejudice of the Enchantress. The ordinary rule, giving the
creditor a right to direct the application of the payment when the
debtor does not do so, does not apply, because, first, this was· not a
payment; secondly, because that privilege would be incompatible
with the rights of the steamship and her owners under the charter"
of which the libelants had knowledge. See The Stroma, 41 Fed.
599, affirmed 3 O. O. A. 530, 53 Fed. 281.
The libel is dismissed; with costs.

THE CONCORD.
LUNNEY v. THE CONCORD.

(District Court, S. D. New York. November 29, 1893.)
SHIPPING-PERSONAL INJURIES-SHIP'S LADDER-DEFECT NOT DISCOVERABLE.

A vessel is not liable to workmen fOT latent defects in its ladders, not
discoverable by examination, where there is no evidence of lack of dili-
gence and care in the equipment. Accordingly, where the rung of the
ladder, which was suspended from a rope, broke while the libelant was
descending it, and the ladder was apparently sound, and had been in
common use, and was apparently tit for the purpose, and nol negligence
in the ship or owners was proved or indicated, held, that the libelant could
not recover.

In Admiralty. Libel by Thomas Lunney against the steamship
Concord to recover damages for personal injuries. Dismissed.
Hyland & Zabriskie. for libelant.
Convers & Kirlin. for claimant.

BROWN, District Judge. On the 12th of November, 1892, as the
libelant, a carpenter, was descending a ladder in ,No. 4 hatch, go·
ing to the lower hold of the steamship Ooncord, a rung of the lad
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del' .broke, and the libelant fell to the bottom of the hold and
sustained injuries for which the above libel was filed.
The vessel was under charter to J. M. Ceballos & Co., and her

charter provided : "If more than one kind of grain is shipped,
all extra expense to be paid by charterers." Desiring to ship more
than one kind of grain, the charterers, under this clause, had en-
gaged a carpenter to put up certain· necessary partitions in the
lower hold in 4 hatch, by whom four men, including the libel-
ant, were employed to do the work. They went to the ship on the
afternoon of Friday the 11th, and began work in hatch No.3, un-
der some misapprehension of orders; but they were soon stopped,
and on the following morning they came to work at hatch No.4.
The steamer· had no stationary ladders for the lower hold. All
were of wood and movable. A fore and aft partition already di-
vided the hold; and in order to work on each side of this parti-
tion in No.4 hatch, a ladder was put down on each side. The
workmen took the two ladders which they had used the day be-
fore in No.3 hatch. One of the ladders was long enough to reach
from the bottom of the hold to the coamings, and was placed on
one side of the hatch; the other ladder was to be adjusted on the
other side of the partition; but it was about four feet short, and
instead of being lowered at once to the bottom of the hold, and al-
lowed to rest at the top against. the partition, as was done the
day before in hatch No.3, it was suspended in the hatch by a
rope running from the winch above to the third rung from the
top. The libelant then went down this ladder for the purpose of
making it secure by a cleat at the bottom after he was down.
When part way down the ladder, and below the rung by which
it was suspended, the rung broke, and by the fall he was injured
as above stated.
The ladder was about 18 feet long, weighing apparently from 100

to 200 pounds. An examination of the broken rung showed that
where it enters the side beam. it is about an inch in diameter;
and that about one-fifth of the diameter on one side was defect-
ive. The defect was not visible by any examination before the
accident, but concealed inside of the beam.
I cannot sustain the contention of the claimant that the ship

was under no obligation to supply any ladders for the charterers'
use in making these repairs; on the contrary, I think that in mak-
ing the repairs contemplated by the charter at their own expense,
the charterers were entitled to all the ordinary movable appliances
which belonged to the ship and were in customary use in going
from one part of the ship to the other; and that the ship and her
owners are responsible for any lack of diligence in supplying lad-
ders suitable for the purposes" for which they were intended.
On the other hand, it was not legal negligence that the ship did

not use iron ladders, or stationary ladders, such as most ships of
her class now more commonly use, instead of following the older
fashioriof movable ladders, provided they were reasonably suffi-
cient. The Maharajah, 40 Fed. 784, affirmed 1 0.0. A. 181, 49
Fed. 111; The Serapis, 2 C. C. A. 102, 51 Fed. 91.
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The evidence leaves no doubt that the rung broke in conse-
quence of the addition of the weight of the ladder to the weight of
the man descending it while it was suspended by a rope to the
rung; and also in consequence of the defect on one end of the
rung. The defect, from its appearance, seemed to be an old one;
but the ladder was in common use by the seamen, and on the day
before the accident, when in its ordinary position, leaning against
the partition in hatch No.3, it was used by all the carpenters,
including the libelant, who went up and down upon it several times.
While it cannot be said that the ladder was specially designed to
be used in the way that it was used in this instance, viz., suspended
from one rung while the man descended upon it, the evidence
shows that it was not uncommon for short ladders to be used in
this way temporarily, before being adjusted as intended. I do
not feel warranted in finding, therefore, that the mode in which
it was used was unauthorized, so as to constitute a negligent use.
The libelant was not a heavy man, thongh the weight of the lad-
der, added to his own, would undoubtedly be somewhat greater,
but not much greater, than that of persons who in the ordinary
course of navigation might at times have to use snch a ladder.
I cannot find, therefore, that the weight to which the rung in this
case was subjected was greater than ought to be provided for; or
that the men using the ladder ought to have known that there
was any risk of danger in adopting this method of going into the
hold before adjusting this ladder in its intended position.
The case, therefore, seems to turn wholly on the question whether

the ship is liable for the defect in the rung which made it unfit
for this occasional use, to which it was liable. The ladder was
apparently a firm and strong one. Examination, as the libelant's
witnesses stated, would not, and could not, disclose this defect of
the rung. There is no evidence of any lack of diligence or care on
the part of the owners, or of any of the officers of the ship, in
respect to these ladders; and this distinguishes the present case
from all those cited for the libelant. There was not any insuf·
ficiency in the number of ladders supplied for the ship, and there
was at least one other long ladder that might. have been used.
The case is, therefore, really one of a latent defect, not discov-

erable by any ordinary care or diligence. By the law of common
carriers, the ship is responsible for damage to goods in consequence
of such latent defects. The Rover, 33 Fed. 515, and cases there
cited; The Bergenseren, 36 Fed. 700. The liability of the ship and
owners to employes as respects the sufficiency of equipment and ap-
pliances, is not that of warranty, as it is in regard to goods, but only
for the exercise of "due diligence." The Flowergate, 31 Fed. 762;
The Dago, Id. 574; The Benbrack, 33 Fed. 687; Canter v. Mining Q).,
35 Fed. 41; 27 Stat. 445, c. 105, § 3.
As there is no evidence of negligence in regard to the ladder, the

libel must be dismissed.
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NEW YORK CENT. & H. R. R. CO. v. BRITISH & FOREIGN MARINE
INS. CO.l

(District Court, S. D. New York. October 16, 1893.)

MARINE INSURANCE - PAYMENT OF Loss - DEDUCTION IN LIEU OF AVERAGE-
Two VESSELS INJURED IN ONE COLLISION.
A. pollcy of insurance covering several of libelant's tugs, and agreeing

to ."indemnify the insured for any loss or damage arising out of any
acCident caused by collision to any other vessels, their freights and cargoes,
for which said tugs or their owners may be legally liable,',' contained also
the following provision: "It is understood and agreed that in case of
loss $00 is to be deducted therefrom in lieu of average." A collision hav-
ing occurred, by which two vessels belonging to different owners were
injurel1, through the negligence of one of the insured tugs, the insurer
olaimed to deduct $50 for each vessel injured. Held, that the intent of
the policy was that only $50 should be deducted for each accident, though
more than one vessel were damaged.

In Admiralty. Libel to recover balance of insurance money. De-
cree for libelant.
Carpenter & Mosher. for libelant.
Butler, ,Stillman & Hubbard, for respondent.

BROWN, District Judge. A large policy of insurance issued
by the respondent to the libelant, embraced insurance to the amount
of $165,000 against towage liability upon several of the libelant's
tugs, including the New York Central Lighterage 'Company's tug
No. 20, valued at $20,000. The insurance ran for one year from
December 30, 1891; and was "against such l<lsS or damage as the
tug may become liable for, for any accident caused by collision

stranding;" and "to fully indemnify the insured for loss or
damage arising or growing out Qf any accident caused by colli-
sion stranding * * * to any other vessel or vessels, their
freights and cargoes (or each or any of them,) for which said tugs
or their owners may be legally liable."
A subsequent clause provided as follows:
"It is understood and agreed that in case of loss $50 is to be

deducted therefrom in lieu of average."
On the 27th of July, i892, as the tug No. 20, having four loaded

canal boats alongside and bound for Dow's Stores, Brooklyn, was
endeavoring to effect a landing, the port boat came in collision
with the pier, Whereby she was damaged, and another canal boat on
the opposite side of the tug was, through the force of the shock, dam-
aged by' contact with the fender of the tug. The two canal boats
belonged to different owners; and it was admitted that the tug,
and the libelant, as her owner, were liable to pay the damages
to each boat. . It was claimed by the respondent, however, under
the average clause of the policy last cited, that two sums of $50

1 Reported by E. G. Benedict, Esq., of the New York bar.


