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_nor do I perceive any reason why our anomalous exception as re-
gards repairs and supplies should be extended to such wages claims.
They seem to me more truly analogous to seamen’s services, or to
.pilotage, towage, and wharfage, furnished to aid the ship to per-
form her duty, for all of which, liens. in the home port are allowed.
The Kate Tremaine, 5 Ben. 60, 68. Chapman v. Engines, 38 Fed.
671, 672; The Allianca, 56 Fed. 609, 613. In most maritime codes,
indeed, the wages claims of watchmen, of ship or cargo, take prece-
dence even over those of seamen. -Code de Com. § 191; German
Code, § 757; Italian Code, § 675; Netherlands Code, § 313.

If, therefore, the libelants were seeking to enforce a lien for
wages for their personal services as watchmen, I should feel bound,
both upon precedent, and for the reasons above stated, to sustain
their claim. But such is not this case. The libelants are in the
situation of contractors who supply the services of other persons
as workmen, and presumably make a profit by it. There is no
claim to any lien by subrogation or substitution; and no such
claim could be sustained. For no lien ever acerued to the watch-
men themselves, since they were not employed by the ship, but by
the libelants only; and to the libelants only did they look for their
pay. This distinction was anciently recognized, and it was acted
on by this court in the case of The Hattie M, Bain, 20 Fed. 389..
The libelants were employed by the owners; they cannot claim:
wages, since they rendered no personal services. They simply sup-
plied the labor of other persons, whom they employed and paid.
This differs in no degree, go far as I can perceive, from a contract-,
or’s supply of workmen to do repairs; and thus the present case
falls strictly within the analogy of repairs and supplies in the
home port; and, on this ground, the libel must be dismissed.

THE ENCHANTRESS.
HARD et al, v. THE ENCHANTRESS.
(District Court, 8. D. New York. December 4, 1893.)

1. SmipPING—BILL OF LADING—INACCURACY OF MARKS EXCEPTED.

Upon a bill of lading excepting liability for obliteration or inaccuracy
of marks, the ship is not concluded by the marks stated in the bill of lad-
ing without further proof of the actual marks shipped, and is prima facie
acquitted by the delivery of all the goods taken aboard.

2. BaME—SHORT DELIVERY OF COFFEE — SURPLUS Baes REJECTED — APPLICA-
TION OF PROCEEDS T0 CHARTERER OF SHIP A8 SURETY.

Though a chartered ship is lable in rem for the nondelivery of cargo,
she has a reciprocal lien on the cargo, or its proceeds, to enable her to
perform her obligation to’ deliver. the goods or pay their value; and a
purchaser of rejected bags, knowing the facts, cannot apply the credit
to prior claims against other vessels, to the exclusion of his claim for
short delivery against the vessel carrying the same cargo. The proceeds.

- are first applicable to a discharge of the claim against the ecarrying ship.

In Admiralty. Libel by Anson W. Hard and another against
the steamship Enchantress to recover for short delivery of cargo.
Dismissed, : ‘
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Cary & Whitridge and Mr. Butler, for libelants,
Convers & Kirlin, for claimants.

BROWN, District Judge. The libelants claim to recover the
value of 35 bags of coffee, alleged to be a part of a consignment of
5,947 bags shipped on board the Enchantress at Victoria, Brazil,
in September, 1892, and arriving at this port in the following Novem-
ber. Other coffee was on board the steamer, a part of which went
to Europe upon through bills of lading. Upon the discharge of the
Enchantress in this port, the tally showed a delivery of the whole
number of bags called for by the bills of lading, and one more. The
libelants, however, refused to accept 35 of the bags tendered
them, on the ground that they did not correspond with the marks
stated in the bill of lading, or that some of the marks were obliter-
ated. They further claimed that their coffee at Victoria was put
into bags of a peculiar character, used by them alone, and that there
were 35 of that kind of bags short.

The proof as to the kind of bags, or the marks on the bags sthped
at Victoria, is incomplete. It is not established by any competent
testimony that all of the libelants’ bags shipped at Victoria were of
the libelants’ peculiar make. TUpon the discharge of the cargo, 57
bags were unclaimed or refused by the consignees, on a part of which
the marks were obliterated. The claimants’ testimony is to the
effect that a number of those were of the peculiar Victoria bags;
while the libelants’ witnesses testify to the contrary. The bill of
lading excepted any liability of the ship for “obliteration or inac-
curacy of marks,” etc.; and there are some discrepancies between
the recitals of the receipts of shipment, and the bills of lading.
There is no proof of the accuracy of the marks, or that the bags
shipped were of the precise marks stated in the bill of lading, as the
stipulation on that subject does not cover the marks. Exception
as to “inaccuracy of marks,” has the same effect as a similar excep-
tion in regard to weight; and the ship would, therefore, be dis-
charged on proof of the delivery of all that was shipped. The
Pietro G., 40 Fed. 497. ' As the evidence leaves little doubt that the
Enchantress delivered all that was put on board, the proofs seem
insufficient to sustain strictly the libelants’ case.

Aside from this, however, there are other grounds why the libel
should be dismissed. On the 14th of December, the libelants hav-
ing sent to the steamship company a bill for the value of the 35 bags,
Mr, Ivins, on behalf of the company, on the same day, called upon
the libelants, and made a sale to them of the 57 bags from the
Enchantress, and 7 others, making 64 in all, The libelants, on the
following day (the 15th) resold the 64 bags, which were delivered to
the vendee. On the 16th, Mr. Ivins, who, as he testifies, expected
to receive cash for the sale, sent to the libelants for payment, which
was declined by the libelants; and the report brought back to Mr.
Ivins by hig employe was, that the libelants would apply the pro-
ceeds of sale to their claim for the 35 bags short on the Enchantress,
and the balance of the proceeds to prior claims of a similar kind
held by them against the company. Mr. Ivins acquiesced in this,
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because, as he said, he could not help himself. These prior claims
amounted to $2,358.25, for alleged shortages on the cargoes of four
other vessels between June and October, 1892. These claims had
never been, and were not, admitted or adjusted up to the time of the
failure of the company in March, 1893. The libel in this case was
filed in the following month; and the libelants now claim the right to
apply the proceeds of the 64 bags, amounting to about $1,200, to the
prior claims, excluding therefrom the present claim against the En-
chantress for the 35 bags, which amounts to $793.19.

The testimony of Mr. Ivins as to the report brought to him by his
employe or December 16th, was objected to by the libelants. It
was admitted, not as proof of the acts of the libelants, for which
purpose it would be incompetent, as hearsay, but only as evidence of
the nature of the subsequent acquiescence of Mr. Ivins, as affected
by his understanding of the claim of the libelants at that time.
Wholly aside from this report, however, I am quite satisfied that it
iwas the intention of both parties that the proceeds of the 64 bags
,should be applied, first, to satisfy the claim against the Enchantress,
and the balance to apply on the libelant’s prior claim. Mr. Ivins,
in effect, so testifies repeatedly; and the correspondence indicates
that understanding. On the 16th of December, the same day on
which payment was requested by Mr. Ivins, the libelant sent to
the steamship company a memorandum, headed as follows: “Below
we hand you memorandum of our unpaid claims against you.” This
was followed by a statement of the four prior claims, but no claim
against .the Enchantress. This shows that the libelants regarded
the latter claim as practically paid; although in a letter of the
same 'date they “return their claim against the Enchantress for the
35 bags,” and dissent from the proposal of “adjustment at the cost
of the merchandise.” This was a question of detail, about which
the parties never agreed; though the bill of lading stated that the
price, in case of loss, should be the price at the port of shipment.
Neither the letter nor the memorandum of the 16th makes any refer-
ence to the proceeds of the 64 bags, or gives any credit therefor. It
is incapable of a strictly logical construction. While the letter
alone might cast some obscurity on the intention of the libelants,
I do not perceive that it weakens substantially the virtual statement
of the written memorandum, that the only unpaid claims were the
four prior ones named in it; and this for the reason, that on any
mode of adjustment, the proceeds of the 64 bags were far more
than sufficient to satisfy the claim against the Enchantress. The
check which the letter meant to ask for must, therefore, have been
for the balance of their claims after applying the proceeds of the
64 bags; and this is not incompatible with the statement of the
memorandum,

The Enchantress was chartered by the steamship company, as
was known to the libelants. The steamship company was bound
to indemnify the ship and her owners against any such claim arising
on bills of lading for the tranmsportation of cargo. The ship and
her owners were in the situation of a surety for the steamship com-
pany, the latter being the principal, and bound to indemnify. If
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-the ship was bound by a lien in rem for the delivery of the whole
cargo, or to make pecuniary compensation for her defaults, she had
a reciprocal lien upon the cargo, to enable her to perform that obli-
gation; whether by a delivery of the cargo in specie, or by a payment
of money, instead of the goods, for such as might be rejected. The
lien was mutual. So much of the cargo as was thrown upon her
hands through the refusal of the consignees to receive it, was a
fund which the vessel, as surety, was entitled to have applied in
discharge of her obligation to the consignees. The facts were all
known to the libelants. Against this equitable right of the ship,
the libelants had no legal right to apply the proceeds of this cargo
upon prior claims against other vessels, to the exclusion of the En-
chantress. I find no evidence that they had any such intention so
to do, until the failure of the steamship company several months
afterwards. No such act of appropriation is shown at the time,
and what evidence there is negatives it. That it was the intention
of both parties at the time to apply the proceeds pro tanto, to the
extinction of the claim against the Enchantress, I have no doubt,
as above stated; but whether intended or not, as the libelants knew
the facts, they were disabled from lawfully applying it otherwise,
to the prejudice of the Enchantress. The ordinary rule, giving the
creditor a right to direct the application of the payment when the
debtor does not do so, does not apply, because, first, this was not a
payment; secondly, because that privilege would be incompatible
with the rights of the steamship and her owners under the charter,
of which the libelants had knowledge. See The Stroma, 41 Fed..
599, affirmed 3 C. C. A. 530, 53 Fed. 281. '
The libel is dismissed; with costs.

THE CONCORD.
LUNNEY v. THE CONCORD.
(Distriet Court, S. D. New York. November 29, 1893)

SHIPPING—PERSONAL INJURIES—SHIP'S LADDER—DEFECT NOT DISCOVERABLE.

A vessel is not liable to workmen for latent defects in its ladders, not
discoverable by examination, where there igs no evidence of lack of dili-
gence and care in the equipment. Accordingly, where the rung of the
ladder, which was suspended from a rope, broke while the libelant was
descending it, and the ladder was apparently sound, and had been in
common use, and was apparently fit for the purpose, and no negligence
in the ship or owners was proved or indicated, held, that the libelant could
not recover. :

In Admiralty. ILibel by Thomas Lunney against the steamship
Concord to recover damages for personal injuries. Dismissed.

Hyland & Zabriskie, for libelant.
Convers & Kirlin, for claimant.

BROWN, District Judge. On the 12th of November, 1892, as the
libelant, a carpenter, was descending a ladder in.No. 4 hateh, go-
ing to the lower hold of the steamship Concord, a rung of the lad
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