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and interpretations of the laws of different states, is essentially
a national affair, and its regulation is therefore exclusively national.
The rate of carriage is the heart pulse of commerce, and can be
subject safely to a single source of restraint only. Many restraints,
themselves entirely different and inconsistent with each other,
would destroy the very possibility of uniformity or fixedness of
rates. It follows, therefore, that in my opinion the local munici-
pal law of the several states is not applicable to the reasonableness
of these rates, and cannot be appealed to as a basis for suits such
as these.

It is urged on argument that, inasmuch as the contracts for ship-
ment were made in Illinois, the law of Illinois necessarily entered
into their constitution and terms; that a contract could not be
made which contravened the municipal law of the state. The
counts of the declaration which proceed upon contract assume that
the rate charged was agreed upon between the parties. Now the
law of Tllinois does not introduce a new term into this contract.
Its utmost effect would be to forbid a contract for an unreason-
able rate, and therefore make the supposed contract unlawful.
But the effect of this would be simply to abrogate the contract,
and leave the transaction open to such adjustment as the applica-
tion of the proper laws allowed. That law, as has already been
pointed out, cannot be found in the jurisdiction of the states, but
only in the body of the laws of the United States.

Those counts of the declaration which proceed directly upon the
interstate commerce act cannot be sustained in these suits. The
courts of the United States, upon removed cases, have no wider
jurisdiction than have the courts of the state from which they were
removed. The removal simply transfers the hearing from the state
to the national tribunal, but deces not enlarge the right of the
court to hear the cause. The right to question the reasonableness
of an interstate commerce rate is a matter of primary, as well as
of exclusive, jurisdiction in the federal courts. Tt does not reside
in the jurisdiction of the state courts, or of the federal courts, ac-
quired by the fact of diverse citizenship.

For the reasons above stated, the demurrers are sustained, and
the several counsel will prepare their orders accordingly.

UNITED STATES v. ANDREWS.
(District Court, 8. D. California. December 6, 1893.)
Posr OFFICE—OBSCENE MATTER—PRIVATE SEALED LETTER.

The amendment of September 26, 1888, by which the word “letter” was
inserted in the list of nonmailable matter enumerated in Rev. St. § 3893,
brings within the prohibition thereof an obscene, private, sealed letter.
U. S. v. Wilson, 58 Fed. 768, disapproved.

At Law. Indictment of A. D. Andrews for mailing an obscene let-
ter. Heard on demurrer. Overruled.

George J. Denis, U. 8. Atty.

J. Marion Brooks, for defendant.
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ROSS, Distiict Judge. The demurrer in this case raises the ques-
tion Whether a prwate, sealed letter, upon the envelope of which
there is nothlng but the name and address of the person to whom
it is sent, is within the prohibition of section 3893 of the Revised
Statutes, as amended by the act of September 26, 1888, (25 Stat. 496,)
by which amendment the word “letter” was mcluded in the list of -
articles made nonmailable by reason of their obscene, lewd, lascivi-
ous, or otherwise improper character. In support of the demurrer
the counsel for the defendant relies upon a very recent decision of the
district court for the northern district of California, in which it was
held by Judge Morrow that such a letter does not come within the
inhibition of the statute as amended in 1888. TU. 8. v. Wilson, 58
Fed. 768. I regret to be obliged to differ from Brother Morrow in
that respect. From his opinion, with which I have been favored,
it appears that his conclusion is based upon the opinion of the su-
preme court in the case of U. 8. v. Chase, 135 U. 8. 255, 10 Sup. Ct.
766, and particularly upon certain rules of construction there re-
ferred to by the court.

The indictment under consideration in that case was founded on
section 3893 of the Revised Statutes, as amended by the act of July
12, 1876, (19 Stat. 90.) The matter thereby excluded from the
mails was thus described in the statute: “Every obscene, lewd, or
lascivious book, pamphlet, picture, paper, writing, print, or other
publication of an indecent character, and every article or thmg de-
‘signed or intended for the prevention of conception or procuring of
abortion, and every article or thing intended or adapted for any in-
decent or immoral use, and every written or printed card, circular,
book, pamphlet, advertisement, or notice of any kind giving informa-
tion, directly or indirectly, where or how or of whom or by what
“means any of the hereinbefore mentioned matters, articles, or things
may be obtained or made, and every letter upon the envelope of
“which, or postal card upon which, indecent, lewd, obscene, or lascivi-
ous delineations, epithets, terms, or language may be written or
printed;” and the question presented to the court was whether the
term “writing” included a sealed letter upon the envelope of which
-there was nothing but the name and address of the person to whom
the letter was written. TUpon that question the decisions of the
lower courts had heen theretofore conflicting, some holding that
it did, and others that it did not. In holding that the term “writ-
ing” did not include such a letter, the supreme court said, among
other things:

“In the statute under consideration the word ‘writing’ Is used as one of a
group or class of words,—book, pamphlet, picture, paper, writing, print,—
each of which is ordinarily and prima facle understood to be a publication;
and the enumeration concludes with the general phrase ‘or other publication,’
which applies to all the articles enumerated, and marks each with the com-
mon quality indicated. It must, therefore, according to a well-defined rule
of . construction, be a published writing which is contemplated by the stat-
ute, and not a private letter, on the outside of which there is nothing but the
name and address of the person to whom it is written. We do not think it
a reasonable construction of the statute to say that the vast mass of postal

matter known as ‘letters’ was intended by congress to be expressed in a term
80 geperal and vague as the word ‘writing,” when it would have been just
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as easy, and also In striet accordance with all its other postal laws and
regulations, to say ‘letters’ when letters were meant; and the very fact that
the word ‘letters’ is not specially mentioned among the enumerated articles
in this clause is itself conclusive that congress intended to exclude private
letters from its operations.”

The supreme court found a further argument in support of its
view in the fact that the statute it was construing, after declaring
by enumeration what articles should be nonmailable, added a sepa-
rate and distinct clause declaring that “every letter upon the en-
velope of which * * * indecent, lewd, obscene, or lascivious
delineations, epithets, terms, or language may be written or printed
* * * ghall not be conveyed in the mails,” and the person know-
ingly or willfully depositing the same in the mails “shall be deemed
guilty of a misdemeanor,” ete. This distinctly additional clause,
said the court, “specifically designating and describing the par-
ticular class of letters which shall be nonmailable, clearly limits the
inhibitions of the statute to that class of letters alone whose indecent
matter is exposed on the envelope.” '

All of this is cogent reasoning why the term “writing,” in section
3893 of the Revised Statutes, as amended by the act of July 12, 1876,
did not include a private, sealed letter, upon the envelope of which
there is nothing but the name and address of the person to whom the
letter is written. But I am unable to see that it is at all applicable
to the amendment of September 26, 1888, by which not only the
gpecific term “letter” was inserted in the statute, but the separate
and distinct clause of the act of July 12, 1876, declaring that “every
letter, upon the envelope of which * * * indecent, lewd, ob-
scene, or lascivious delineations, epithets, terms, or language may be
written or printed * * * ghall not be conveyed in the mails,”
was omitted, and the prohibition in respect to delineations, epithets,
etc., upon the envelope or outside cover or wrapper was made appli-
cable to all matter otherwise mailable by law. Congress was not
content with the law of 1876, by which, as has been seen, a par-
ticular class of letters only was excluded from the mail, to wit, those
upon the envelope of which indecent, lewd, obscene, or lascivious
delineations, epithets, terms, or language may be written; and by
the amendment of September 26, 1888, struck out that limitation,
and inserted the specific word “letter” among the excluded things,
without regard to what should be upon the envelope. It is difficult
to see how the intent of congress to exclude all letters of the char-
acter denounced could have been made plainer. By a proviso to the
act of September 26, 1888, it was declared that nothing in the act
shall authorize any person to open any letter or sealed matter of
the first class not addressed to himself. This provision of the
statute, securing the sanctity of private correspondence, is in line
with what was held by the supreme court in Ex parte Jackson, 96
U. 8. 735, where it was said that, while the law excluding from the
mails obscene, lewd, or lascivious letters cannot “be enforced in a
way which would require or permit an examination into letters or
sealed packages subject to letter postage without warrant, issued
upon oath or affirmation, in the search for prohibited matter, they
may be enforced upon competent evidence of their violation in other
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‘ways; as from the parties receiving the letters or packages, or from
?gentg depositing them in the post office, or others cognizant of the
acts.” .
Demurrer overruled.

UNITED STATES v. ALLEN.
(Circuit Court of Appeals, Ninth Circuit. November 14, 1893.)
No. 101,

CustoMs DuriEs—DRAWBACES—C0AL USED BY AMERICAN VESSELS.

The provision of Schedule N of the tariff act of 1883, allowing, as
amended by the act of June 19, 1886, (24 Stat. 81,) a drawback of 75
cents per ton on imported coal afterwards used by steam vessels of the
United States engaged in foreign commerce or the coasting trade, was not
repealed by the provision in Schedule N of the act of October 1, 1890,
which merely imposes a duty of 75 cents per ton on imported coal; but
the drawback, less 1 per cent. thereof, is continued in force by the pro-
viso to section 25 of said act, relating to drawbacks ‘“allowable under ex-
isting law.” 52 Fed. 575, afirmed.

In Error to the District Court of the United States for the North-
ern District of California.

At Law. Action by Charles R. Allen against the United States
to recover a drawback on imported coal. Judgment for plaintiff.
Defendant brings error. 52 Fed. 575. Affirmed.

Charles A. Shurtleff, Asst. U, 8. Atty., (Charles A. Garter, U, 8.
Atty., on the brief,) for the United States.
Charles Page, (Page & Eells, on the brief)) for defendant in error.

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY,
- District Judge.

HAWLEY, District Judge. On the 6th of April, 1891, Charles R.
Allen, appellee herein, brought this action to recover from the
United States, appellant herein, the sum of $93.94 alleged to be due
him as drawback nnder the provisions of the act of congress of
March 3, 1883, (22 Stat. 511,) as amended by the act of June 19,
1886, (24 Stat. 81,) on certain bituminous coal by him imported into
the United States, and subsequently consumed as fuel on the Hum-
boldt, a steam vessel of the United States engaged in the coasting
trade of this country, ,

There is no controversy as to the facts. The merits of the case
are to be disposed of by determining the legal question whether or
not the right of drawback given by the statutes above mentioned
is repealed by the act of congress of October 1, 1890, (26 Stat. 600,)
commonly known as the “McKinley BillL” To intelligently present
this question, it will be proper to refer to certain portions of the
statutes which are necessary to be considered in order to arrive
at a correct construction of the act.

We quote (1) that portion of Schedule N of the act of March 3,
1883, which reads as follows:

“Coal, bituminous and shale, seventy-five cents per ton of twenty-eight
bushels, eighty pounds to the bushel. A drawback of seventy-five cents per



