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age can be predicated of the loss of commissions on renewal
premiums,for the reason that it does not appear that the plaintiff
had secured $1,000,000 of insurance in force. The referee made his
assessment.of damages ·against the defendant based solely upon pro-
spective earnings of the plaintiff on commissions of renewal
premiums for three years, taking as a ba,sisl a general average of
his earnings prior to the interruption of the agency. Serious
criticism is made of this theory of assessment; but, in view of the
pleadingS and palpable facts of this case, my conclusion is that de-
fendant's exceptions to the referee's report are well taken, and the
same are sustained, and plaintiff's exceptions thereto are overruled.

AMACKER v. NORTHERN PAC. R. CO.
(Oircult Court of Appeals, Ninth Circuit. November 27, 1893.)

No. 97.
1. PUBLIO LANDS-PRE-EMPTION-EFFECT OF FILING AMENDED CLAIM.

The voluntary filing of an amended pre-emption claim, exclUding part of
the lands, previously pre-empted, is a cancellation of the first entry as to
the lands excluded, although no formal cancellation is entered of record.

2. SAME-HoMESTEAD- CASH ENTRy-GRANT TO NORTHERN PACIFIC RAILROAD
COMPANY.
Act June 15, 1880, § 2, (21 Stat. 238,) allowing persons who, under any

law, had theretofore entered lands properly. subject to such
entry, to entitle themselves thereto by paying the government price there-
for, rest<lred to a homestead settler, whose claim had not been abandoned,
although Ws entry had been canceled for failure to comply with the re-
quirements of the law under which it was made, such a right or elaim to
the land that it did not pass to the Northern Pacific Railroad Company,
under the grant to said company by Act July 2, 1864, § 3, (13 Stat.
367,) of,lands on each side of its road which were "free from pre-emption
or other claims or rights" at the time of the definite location of its line,
where such definite location was made after the passage o()f the act of 1880.
'53 Fed. 48, reversed.

3. SAME.
The rallroad company could not complain of the fact that the patent

was issued ·to the widow of the person entitled to make the cash entry un-
der the act of 1880, he having been alive at the time of the definite loca-
tion by the company of Its line.
In Error to the Circuit Court of the United States for the Dis-

trict of Montana.
At Law. Action in the nature of ejectment by the Northern

Pacific Railroad Company against Maria Amacker. Judgment for
plaintiff. 53 Fed. 48. Defendant brings error. Reversed.
Thomas C. Bach and Massena Bullard, for plaintiff in error.
Fred. M. Dudley, for defendant in error.
Before McKENNA and GILBERT, Circuit Judges, and HAW·

LEY, District Judge.

GILBERT, Circuit Judge. This is an action of ejectment in
which the Northern Pacific Railroad Company sued the plaintiff in
error to recover the possession of the N. W. ! section 17, township
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10 range 3 W. of the principal meridian of Montana. Judg-
ment was for the company. It relied for title on the act of con-
gress passed in 1864, granting it the odd sections of government
land within certain limits on each side of its railroad line wherever
on the line thereof the United States have full title, not reserved,
sold, granted, or otherwise appropriated, and free from pre-emp-
tion or other claims or rights, at the time the line of said road is
definitely fixed, and a plat thereof filed in the office of the commis-
sioner of the general land office. The act also provides that if, prior
to said time, the sections designated shall have been granted, sold,
reserved, or occupied by homestead settlers, or pre-empted or other-
wise disposed of. other lands shall be selected by the company in
lieu thereof, under the direction of the secretary of the interior, in
alternate sections designated by odd numbers, not more than 10
miles beyond the limits of said alternate sections. The act also re-
quires the president to cause the lands to be surveyed for 40 miles
on both sides of the entire line of the road after the general route
shall be fixed, and provides that the odd sections shall not be liable
to sale or entry or pre-emption except by said company. The char-
acter of the grant to the company is well defined. It is one in
praesenti, but. as was said in St. Paul & P. R. Co. v. Northern Pac.
R. Co., 139 U. S. 1, 11 Sup. Ct. 389: "* * * The grant was in
the nature of a float, and the title did not attach to any specific sec-
tions until they were capable of identification; but, when once
identified, the title attached to them as of the date of the grant,
except as to such sections as were specifically reserved." In consid-
ering, therefore, what lands ultimately passed by the grant, there
are two periods principally to be regarded: one the date of the
granting act, the other the filing of the map of definite location of
the road. Lands to which claims had attached at either period
did not pass, though they were free from the claim at the other
period.
In Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856, a pre-

emption claim existed at the date of the granting act which, how-
ever, had been abandoned before the map of definite location was
found. It was held that it was not included in the grant. See,
also, Railroad Co. v. Whitney, 132 U. S. 357, 10 Sup. Ct. 112.
In Railway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, a home-

stead entry was made after the date of the grant, but before the
filing of the map of definite location, and it was held that the land
was excepted from the grant.
It is contended on behalf of the plaintiff in error that the land in

controversy in this suit is excluded from the operation of the grant
to the railroad company upon two distinct grounds: First, by
virtue of the pre-emption settlement of William M. Scott; and, sec-
ond, by the- homestead entry of McLean.
On the 5th day of October, 1868, one William M. Scott filed a

pre-emption declaratory statement in the proper land office, claim-
ing the said land, and alleging settlement thereon, which statement
and filing were accepted and placed of record in the land office, and
said entry has not been canceled. In the year 1869 the said Scott



852 FEDERAL REPORTER, vol. 58.

built a cabin upon tlte premises, and lived there until the fall of
that year. It was proven on the trial, over the objection of the
plaintiff in error. that in the fall of 1869 Scott removed from the
land, and lived in the city of Helena until 1878, when he changed
his residence to the city of Butte; and that he never returned to
the land in controversy, and never exercised any acts of ownership
over the same, but, on the contrary, abandoned the land and his
pre-emption rights in 1869. It is urged that the facts in regard
to the abandonment of the claim by Scott were not properly the
subject of inquiry on the trial; that, since the pre-emption entry re-
mained of record uncanceled upon the plats of the land office, Both
at the time of filing the map of general route of the road and at
the time of fixing the definite line of the same, it served to place
the land within the exceptions named in the grant to the railroad
company; and that the facts in regard to the alleged abandonment
of the claim can only be considered by the officers of the land office,
or in a direct proceeding to cancel the enhy.

the pre-emption entry remains uncanceled upon the
plats of the land office, it elsewhere appears from the records that
upon the 14th day of October, 1872, Scott voluntarily filed in the
land office his amended pre-emption claim, wholly excluding there-
from the 'land in controversy, and fixing his pre-emption entry upon
other lands. This act must be deemed an effectual cancellation
of his former entry, so far as the land in controversy is concerned.
The fact that the entry remained of record upon the plats, and no
formal cancellation of the s'ame was entered, is immaterial. If we
concede that the entry was in force upon the date of the filing of
the map of general route of the road, which was February 21, 1872,

, it was nevertheless canceled upon October 14th of the same year;
so that both at the date of the grant to the railroad company and
the date of fixing the line of definite route this land was free from
the Scott pre-emption. The fact that at an intermediate date, the
date when the map of general route was filed, the land was sub-
ject to the pre-emption claim, and was therefore not within the
class of lands which by operation of law were withdrawn from set-
tlement and entry under the public land. laws, does not in any way
affect the title or status of the land as between the parties to this
action.
The map of general route filed on the 21st day of February, 1872,

was filed in the general land office. On the 6th day of May, 1872,
it was filed in the local land office of the district within which the
land is situated. Three days before this last date William McLean
made his homestead entry upon the land in controversy. On April
21, 1876, it was provided by statute that all pre-emption and home-
stead entries of the public lands made in good faith by actual set-
tlers upon the tracts, of not more than 160 acres each; within the
limits of any land grant, prior to the time when notice of with-
drawal of the lands embraced in such grant was received at the
local land office, and where the pre-emption and homestead laws
have been complied with, the proper proofs thereof have been made
by the parties holding such tracts, shall be confirmed, and patents
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for the same shall be issued to the party entitled thereto. By the
act of June 15, 1880, (section 2,) it was provided that persons who'tLave
heretofore under any of the homestead laws entered lands prop-
erly subject to such entry, or persons to whom the right of having
so entered for homesteads may have been attempted to be trans-
felTed by bona fide instruments in writing, may entitle themselves
to said lands by paying the government price therefor, with credit
for the amount already paid, with a further provision that this
shall in no way interfere with the rights or claims of others who
may have subsequently entered said lands under the homestead laws.
On the 3d day of July, 1879, the register and receiver of the local

land office wrote to the commissioner of the general land office that
McLean had been notified under the directions contained in the
circular of December 20, 1873, to show cause why his entry should
not be canceled for failure to make proof of compliance with the
law within the statutory period, and that he had taken no action
in the matter. and recommended the cancellation of his entry; and
thereupon, on September 11, 1879, said entry was canceled. Mc-
Lean died on August 20, 1882. After his death, his widow, upon
the assumption that his right to purchase under the act of 1880
descended to her, made application to purchase upon the 15th day
of March, 1883. McLean's entry having been recognized as con·
firmed under the act of April 21, 1876, payment for the land under
the subsequent act of June 15. 1880, was accepted as equivalent
to proof of compliance with the provisions of the homestead law,
and a patent was accordingly issued to the widow.
There can be no question but that the act of April 21, 1876, pro-

tected and made valid the homestead entry of McLean. There was
nothing in the grant to the railroad company that would deprive
congress of the power to pass that act. The provision in the grant
that upon the filing of the map of general route the lands within
certain limits were to be withdrawn from entry or settlement, would
not interfere with the recognition of the right of a homestead set-
tler, whose entry was made after that date; and the rule adopted
in the act was a reasonable one in providing that the withdrawal
should take effect only from the date when the map should be filed
in the local land office, and thereby information should be conveyed
as to the particular lands to be withdrawn. It was the object of the
act to afford relief to persons who, without notice of the withdrawal,
had made entries on lands prior to the time when notice of the
actual withdrawal came to the officers of the local land office. But
the homestead entry of McLean having been canceled upon the 11th
day of September, 1879, and all his rights thereunder extinguished,
the decision of the case is left to depend upon the question whether
or not the act of June 15. 1880, restored to the homestead settler
such right or claim to the land that thereby it came within the ex-
ceptions contained in the grant to the railroad company, and was
not upon the 6th day of July, 1882, land to which the United States
had full title, not reserved, sold, granted, or otherwise appropriated,
.and free from pre-emption or other claims. Notwithstanding the
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cancellation 'of his entry, the discloses that there was no
abandonment of the claim by McLean:.
The act of June 15, 1880, gave him the right to acquire title t()

the land by paying the government price therefor. The only limi·
tation upon that right was the reservation which protected the
rights of others who might subsequently enter said land under the
homestead laws. This reservation could in no way apply to the
railroad company. The inquiry is therefore confined to the single
subject of the nature of the right thus conferred upon McLean.
The act gave him the absolute right to purchase this land as against
all the world except subsequent homestead settlers. That right
was acquired on the passage of the act in 1880. The act contains
no expressed limitation of time within which the right is to be
exercised. There is nothing in the language employed or the na·
ture of the right conferred which would indicate that the right
should have expired on July 6,1882, the date when the map of the
definite route of the road was filed. The definite and absolute
right to purchase a tract of the public land at a fixed price con-
ferred by statute upon the homestead entry man.' constitutes,
in our judgment, a claim upon the land such as is contemplated in
the reservation from the grant to the Northern Pacific Railroad
Company. The right, in this instance, differed in no essential fea-
ture from the right and claim of a pre-emption settler. The pre-
emptioner's right to purchase the land upon which his claim rests
is no greater, and is no more proted;ed by law, than that of the
homestead entry man, whose entry has been canceled, but not aban·
doned. The cancellation of the entry extinguished the right to
prove residence l1pd acquire title under the homestead laws, but
the entry was restored to life and subsisted for the purpose of pro-
tecting the right to purchase the land under the terms of the act.
It served thereafter to notify the railroad company and all others
except subsequent homestead settlers of the natllre of the right
that still existed in McLean. Such being the status of this land
at the time the map of definite route was filed, the grant to the
railroad company could not attach to it, for it was at that date
land subject to a claim.
It is suggested that the right to purchase under the act of June

15, 1880, was personal to McLean, and did not descend to his widow;
and reference is made in support of that contention to the case of
Galliher v. Cadwell, 145 U. S. 368,12 Sup. Ct. 873, where the court
expressed a doubt whether the widow of the homestead settler was
entitled to the benefit of the act. It is unnecessary to determine
that question in this case. McLean was still living at the period
at which the rights of the railroad company were fixed, the date
of filing the map of definite location. If the patent were errone-
ously issued thereafter to the widow of McLean, it is a matter of
which the railroad company, the plaintiff in ejectment, cannot com-
plain; for it must recover, if at all, upon the strength of its own
title.
, .The judgment is reversed, and the cause is remanded for a new
trial, with costs to the plaintiff in error.
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AMATO v. JACOBUS.
(Circult Court of Appeals, Second Circuit. November 17, 1893.)

MARSHAI;S FEES AND POUNDAGE.
Where, in the southern district of New York, an execution irrEgularly

issued by plaintiff's attorney, is stayed after levy, and subsequently
vacated by order of court, the marshal is entitled to fees for levying, but
not to poundage, for under Code Civil Proc. N. Y. § 3307, sUbd. 7,
poundage depends upon the collection of the execution. The court may,
however, in its discretion, under such section, allow the marshal com-
pensation for his trouble and expenses in caring for the property levied
upon.

In Error to the Circuit Court of the United States for the South·
ern District of New York.
At Law. Action by Dominick Amato against the Northern Pa-

cific Railroad Company, in which, on May 28; 1891, judgment was
entered in favor of plaintiff for the sum of $4,033.76, after a trial
before a jury, defendant's motion for a new trial having been
denied. 46 Fed. 561. On June 3, 1891, an execution was issved
thereunder, and delivered to the marshal, who levied upon and took
into his possession certain property of defendant. The execution
was subsequently stayed, and on July 14, 1891, was set aside, un·
der Rev. St. § 1007, as being improperly issued within 10 days after
the entry of the judgment, the defect appearing upon the face of
the execution. The judgment was affirmed by the circuit court
of appeals, (49 Fed. 881, 1 C. C. A. 468, 1 U. S. App. 113,) and finally
by the supreme court, (12 Sup. Ct. 740, 144 U. S. 465.) The final
judgment of affirmance was entered June 4, 1892. Thereupon new
executions were issued. In taxing the marshal's bill of costs the
clerk allowed him fees and poundage under the first execution,
which was set aside by the court, and such taxation was affirmed
by the circuit court, and a motion by plaintiff for payment to his
attorney of money collected by the marshal under the last execu-
tion was denied. Plaintiff brings error to review the order of the
circuit court. Reversed.
Roger Foster, for plaintiff in error.
Robert D. Benedict, for defendant in error.
Before WALLACE and SHIPMAN, Circuit Judges.

PER CURIAM. We agree with the court below that, as be·
tween the plaintiff in the execution and the marshal, the latter is
entitled to the same fees and poundage which he would have been
entitled to if the execution had not been irregularly issued. Hav-
ing taken out the process, and directed the marshal to execute it,
decency and common honesty forbid him to repudiate the payment
{If any fees earned by the marshal in obedience to his instructions
when the process was vacated at the motion of the judgment debtor.
We are unable, however, to find any sanction for the marshal's
daim for poundage. That claim rests on the provisions of the
.state law, (section 829. Rev. St. U. S.,) and cannot be enforced
unless that law (Code Civil Proc. § 3307,subd. 7) would au-


