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district of South Carolina so charged the jury in Jewell v. Jewell,
1 How. 219; and the supreme court, being equally divided, did not re-
verse this ruling. The testimony of the mother as to the agree-
ment to marry is not retracted or contradicted, and is corroborated
by the same circumstances as her testimony of the marriage. If
this be true, and that be law, the plaintiff is legitimate.

3TIER v. IMPERIAL LIFE INS. CO.

(Circuit Court, W. D. Missouri, W. D. June 5, 1893.)

1. INSURANCE AGENCy-RIGHT TO TERMINATE.
The contract right of an insurance agent to commissions on renewal

policies does not make his agency an agency coupled with an interest, so as
to prevent the company fJ.'ow terminating it at will Newcomb v. In-
surance Co., 51 Fed. 725, distinguished.

2. SAME.
A provision that an agency may be terminated on certain spec11l.ed

grounds does not impiy an agreement that it shall exist indefinitely, so
long as the agent commits none of the specified delicts. Sewing Ma-
chine Co. v. Ewing, 12 Sup. Ct. 94, 141 U. S. 627, applied.

3. SAME-CONTRACT-CONSTRUCTION.
In a contract creating a life insurance agency, a provision which con-

templates the taking of insurance according to several distinct classes
of policies is not vioiated by the act of the company in pushing its
business in one class to the neglect of another, although the latter is
more profitable to the agent.

At Law. Action by George H. Stier against the Imperial Life
Insurance Company of Detroit, Mich., to recover damages for breach
of contract. By consent of parties the cause was referred to a ref·
eree, and is now heard on exceptions by both parties to his report.
Defendant's exceptions sustained, and plaintiff's exceptions over-
ruled.
The other facts fully appear in the following statement by PHIL-

IPS, District Judge:
This is an action founded on contract of agency. The defendant, an

insurance company, in 1889 employed the plaintiff, by written contract, as
agent to solicit policies, stipulating for certain commission on premiums
collected, and for commission on renewal premiums. Among
the classes of policies was what is known as "Natural Premium Polio
cies" and "Level Premium Policies." The principal business done by
the company was in the natural premium line. After the plaintiff had acted
as such agent for a year or more after the execution of the contract, the
company concluded, from experience, that it was more advantageous to its
interests to turn its attention more especially to the prosecution of the level
premium plan, and so advised the plaintiff, and withdrew its efforts to
advance further the natural premium plan. As the latter was more profita-
ble to the agent, he declined to accept the change; and after much cor-
respondence and negotiations the plaintiff withdrew, and took employment
in a rival insurance company, and brought this suit, as for a breach of con-
tract, and predicated his damages of what he claims is the customary
mode of admeasuring damages on such breach. By consent of the parties
the cause was referred to L. E. Wyne, Esq., to take the evidence and make
a finding of the facts and damages. To his report, finding for the plaintifr.
and assessing his damages at $3,198, both parties have filed exceptions.
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'-Gates & Wallace; for ;pla;intiff.
Karnes, Holmes & Krauthoff. for defendant.

PRlLIPS, District Judge, (after stating the facts.) It is more
importallt than usual. in the consideration of this case, to keep in
mind the character of the action and the state of the pleadings. The
action throughout is predicated upon a contract, and proceeds for
breaches thereof. The contract is set out in substance, and it is
then averred that the plaintiff kept and performed the same on his
part, and that the defendant broke and failed to keep the same.
The petition allep;es that the contract was to continue in force until
the same was terminated by the neglect or refusal on the part of
plaintiff to account for moneys belonging to defendant by the terms
and conditions of the contract. or until there was dishonesty or non-

with the rules and instructions of said contract on the
part 'of the' plaintiff. It is also averred that, if he should fail to
furnish to the defendant company an average of $20,000 per month
taken;fl.nd paid for in three consecutive months, the company might
cancel! said contract without notice; that defendant bound itself
to 'issue policies known as the ''Natural Premium Renewal Term
Policies," the ''Natural Premium Annuity Bonds," "Five-Year Renew-
able Term Policies." "Ten-Year Renewable Term Policies," and
'.'MQnth(y Ufe and Savings Policies;" also, ''Participating and Non-
participating Level Premium Policies," and "Survivor's Endowment
Policies,".....and to allow plaintiff on each of said policies a certain
compensation set out in the contract. It is also averred that de-
fendant bound itself to pay plaintiff a renewal commission on ad-
justed natural premium policies and natural premium yearly renew-
able term policies. and life and savings policies, for the first year,
$1.80, tb,e second, $1.60. and $1.40 the fourth and subsequent years.
The breaches of the contract assigned are that in 1891 the defend-

ant refused and ceased to issue any natural renewable term policies,
etc., and refv.sed to permit plaintiff to solicit or take any applica-
tions for the policies mentioned in the contract, and made an en-
tire change in the kind of policies issued, and substituted new and
different policies therefor, which substituted policies were not so
advantageous' to plaintiff as those provided for; and afterwards
made no effort to collect the renewal on policies issued
under applications taken by defendant, but used every means to
qiscourage, and did discourage, parties holding such policies from
pa:yin,g renewal premiums, thereby depriving plaintiff of his com-
niissions, etc. It is to be observed that it is nowhere averred that
defendant discharged the plaintiff from his agency, nor is it averred
that the plaintiff secured an average of $20,000 insurance per month
for threeeonsecutive months, as provided by the contract.
Tb,e answer, after tendering the general issue, avers that the plain-

WI discontinued acting under said contract long prior to the insti-
tution ofth,e suit. without notice to defendant, and engaged in solic-
iting insurance for another insurance company, a rival in business
to the 'defendant; and it avers that in the months of May, June, and
July, November, and December, 1890, the plaintiff did not procure
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and furnish to defendant an average of $20,000 of insurance per
month taken and paid for, by reason of which the right accrued to
defendant to cancel said contract of agency without notice to pIa-in.
tiff; that it was under no obligation to plaintiff to make any effort
to collect renewal premiums on its policies; and avers that plain·
tiff voluntarily abandoned the further performance of said contract
on his part, and that by mutual consent said contract was annulled
and surrendered.
No reply was filed. and no denials made to the new matter thus

set up in the answer. and under the Code of Practice these matters
stand admitted by the pleadings. If the" plaintiff discontinued act·
ing under said contract. and engaged in soliciting insurance for
another rival insurance company of the defendant, and "he volun-
tarily abandoned the further performance of said contract on his
part, and by mutual consent said contract was annulled and sur-
rendered," it is not perceived that there is any foundation for the
finding of the referee that defendant could n()t terminate the con-
tract at its pleasure. Nor am I satisfied, as a matter of law, that
defendant did not have the power to terminate the agency. In the
absence of an agreement of employment for a definite period of time,
the agency is one at will. determinable at the pleasure of the prin-
cipal, unless the agency is coupled with an iIlterest in the subject-
matter. This is fundamental. Mechem on Agency (section 204)
says:
"The authority of the agent to represent the principal depends upon the

wlll and license of the latter. It is the act of the principal which creates
the authority; * * * and unless the agent has acquired, with the au-
thority, an interest in the subject-matter, it is in the principal's interest
alone that the authority is to be exercised. * * * It is the general rule
of law, therefore, that as between the agent and hIs principal the autllority
of the agent may be revoked by the principal at Ilis will at any time, with or
without giving reason therefor, except in those cases where the authority is
coupled with a sufficient interest in the agent; and this is true, even though
the authority be in express terms declared to be exclusive or irrevocable.
But, though the principal has the power thus to revoke the authority, he may
subject himself to a claim for damages if he exercises it contrary to his
express or implied agreement in the matter."

Chief Justice Marshall. in Hunt v. Rousmanier, 8 "Wheat. 203, with
characteristic aptness defines a power coupled with an interest. He
says:
"'What is meant by the expression 'a power coupled with an interest?' Is

it an interest in the subject on which the power is to be exercised, or is it
an interest in that which is produced by the exercise of the power? We
hold it to be clear that the interest which can protect a power * * *
must be an interest in the thing itself. In other words, the power must
be ingrafted on an llstate in the thing. The words themselves seem to
import this meaning. A power coupled with an interest is a power which
accompanies or is connected with an interest. The power and the interest
are united in the Same person. But, if we are to understand, by the word
'interest,' an interest in that which is to be produced by the exercise of the
power, then they are never united."

. Clearly, therefore, the plaintiff had no such interest in the subject·
matter of the contract as would take away the customary option
(If the principal to terminate the agency. But it is claimed by the
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..accQunt of article 18 Q( c9.ntract in question, that
the thatthepowefof dismissal is denied, except for
the cause,s, therein specified. This article is as follows:
"This cOIl1iact may be terminated upon the neglect or refusal of the said

George H. Stier to account for all moneys belonging to the company accord·
ing to rule 7, or for dishonesty, or for noncompliance with any of the fore-
going rules and Instructions."

The case of Newcomb against this same company (51 Fed. 725)
is relied upon in support of this construction. I should feel great
embarrassment to oppose my unsupported opinion against any con·
siderate conclusion reached by the learned judge who delivered that
opinion. It is. to be kept in mind, to a proper understanding of
the Newcomb Case, that the action there was for a quantum meruit,
and that the facts alleged were in many respects quite different
from these under consideration, and ibhe questi'Ons passed upon arose
upon demurrer to the petition.
I am unable to perceive that the provision that the contract

might be teJ;'minated upon certain specified grounds enforces the
conclusion that it was intended thereby to prolong the existence
of the agency indefinitely,or so long as the agent did none of the
specified delicts. A not dissimilar question arose in Sewing Ma·
chine Co. v. Ewing, 141 U. S. 627, 12 Sup. Ct. 94, where it was held
that an agency contajning the provision that a "violation
of the spirit of this agreement shall be sufficient cause for its abo
rogation" does not imply that it could only be abrogated for suffi·
cient ·cause.Mr. Justice Harlan said of this, (page 636, 141 U. S.,
and page 97, 12 Sup. Ct.:)
"This clause, it may be suggested, was entirely unnecessary if the parties

retained the right to abrogate the contract after 1875 at pleasure, and implies
that it could be abrogated only for sufficient cause, of Which, in case of suit,
the jury, under the guidance of the court as to the law. must judge. in the
light of all the circumstances. We cannot concur in this view. The clause
referred to is not eqUivalent to a specific provision declaring affirmatively
that the contract should continue in force for a given number of years, or
without a limit as to time, unless abrogated by one or the other party for
sufficient cause. It was inserted by way of caution, to indicate that the
parties were bound to observe equally the spirit and letter of the agree-
ment while it was in force."

It seems to me that the proper meaning of article 18 is that, for
any of the designated derelicts, the right arose absolutely to the
principal to terminate the contract without any liability, leaving the
right untouched to exercise the power of discontinuance subject to
a liability under a quantum meruit action. The general rule of law
is that such contracts are revocable at pleasure "unless the power
to revoke is restrained by express stipulation." Mechem, Ag. §§
209, 210. This rule is aptly put in Coffin v. Landis, 46 Pa. St. 431,
432. The court say:
"The true question is, what was the contract? To what did the parties

bind each other? We are not at liberty to mak,e contracts for them, or to
add any stipulation which they have not seen fit to incorporate. We can-
I;lot give a mere expectation the sanction or binding force of a covenant.
• • • There is nothing said .in regard to the time during which the
agreement should continue;' and nothing in its language to define the
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duration of the service of plaintiff or his employment by the defendant.
This the contracting parties appear to have left out of consideration, or
at least failed to make it a subject of covenant obligation. It may be that
neither was willing to bind himself for any definite period. .. .. .. It
is evident, then, that were we so to construe the agreement as to hold it
obligatory upon the one party to employ, and upon the other to serve, during
any period, we should be in danger of imposing liabilities which both parties
absolutely avoided assuming. And, if it be admitted that neither of the
parties contemplated a severance of the relation affirmed by the contract at
the will of the other party, it does not follow that we are at liberty to
treat the agreement as continuing a covenant against him. That would be to
make an expectation of results equivalent to a binding acknowledgment
that they should follow."

The case of Insurance Co. v. Williams, 91 N. C. 69, pertinently
illustrates the application of this rule. Williams was appoint-
ed agent to solicit insurance. On first-year payments he was
to receive a given per cent, and on renewals a given per
-cent. The agent prosecuted his agency to a considerable ex-
tent, when the company, unable to successfully conduct its busi-
ness, sold out and assigned many policies to another insurance com
pany, and renewals were effected, through another agency, on somlf
of the policies taken by Williams. For these renewals he sought
to recover compensation. Although it might have been there, all
in the case here, that the agent was induced to accept the agency in,
l'eliance on the expectancy of profits from the renewals, the court:
held that the company, in the absence of any express provision to I

the contrary in the contract, had the right to terminate the contraet!
in the manner it did; that the agent had no such interest associated:
with the business as entitled him to a continuance of the agreement!
again"t the will of the principal. "The right to compensation is
associated with a continuance of services. and the compensation is'
the agreed measure of their value. • • • Although renewals are
the consequence of the original contract of insurance, and in this:
particular beneficial to the company, yet the full compensation given;
and accepted for this is the twenty-five per centum on the
sum received, provided in the contract which creates the agency and
regulates its terms." While the contract here provides that the
agent may be entitled to commission on renewal premiums, notwith-
standing the termination of the. agency for any cause save dishonesty,
yet it is on the express condition that the agent has secured $1,000,-
000 of policies in force; but there is no claim made that he had
secured this amount The principal difference between the case
supra and this is that Williams sought to recover his commission
'On cases actually renewed, but by another agent, while this plain-
tiff seeks to recover damages on the theory that his interest would
have been equal to $1,200 a year for three years, had the company
diligently striven to effect such renewals. It is a difference, it
seems to me, without a legal distinction.
There must be, in the the absence of a clear provision to the con·

trary, the element of mutuality in such a contract If, as against
the principal, the agent had the right to insist on a continuation
'Of the agency so long as he did none of the prescribed acts in
article 18, the correlative right of the principal must obtain to
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hold the agent to perpetu8 \ service, or so long as he was faithful;
and thusit would result that, nolens volens, the employment could
be made perpetual. It is quite evident from the second paragraph
of the opinion in the Newcomb Oase, supra, that the learned judge
had in mind the recognized distinction between the reserved power
to discharge and the right and wrong of a discharge, where the
remedy is not in an action ex contractu for the discharge, but a
quantum meruit action predicated upon its injurious exercise. In
the latter instance the suit is not founded on the breach of the con-
tract, as such; but is an action of assumpsit for a quantum meruit,
in which the contract may be put in evidence, and will control the
maximum of :Mansur v. Botts, 80 Mo. 654, 655, and
citations. Keeping this distinction in view, the vice is apparent
in the finding of the referee that the defendant broke its contract
with the plaintiff in not permitting him to continue the prosecution
of his work in taking insurance on the natural premium plan, or
in discouraging the prosecution of that system by its determina-
tion to specially prosecute the level premium policies. Is there
any provision or stipulation in the contract which bound the de-
fendant to adhere exclusively to the natural premium plan, which
in contemplation of law would constitute a breach of contract, if
defendant should at any time thereafter determine upon a more
special prosecution of the level premium plan? I am wholly unable
to find any such provision in terms. .
The power of attorney to the plaintiff simply appoints the plain·

tiff agent for the defendant company in a designated territory, under
instructions, oonditions, and rules governing agents; and it dis-
tinctly appears on the face of the petition, a;s it does on the back
of the contract in question, that the commissions which the plaintiff
was to receive applied not only to natural premium policies, but also
to nonparticipating level premium policies, participating level
premium policies, and· to survivors' endowment policies. The fact
that one class of policies was or was not more profitable to the
agent than another, or that it may have been in the contemplation
of either that the business of defendant was to be mainly confined
to the natural premium policies, cannot, it seems to me, affect the
question as to whether or not by tbecontract the defendant obli-
gated itself· to so confine its business. If it did not so covenant in
the written agreement, no damage can be predicated of a breach of
contract in this respect. Carried to its logical conclusion, the clm-
tention of plaintiff would· have entitled him to claim damages had
the defendant, at any time after executing the contract, concluded
that the prosecution of the level premium plan was more advantage-
ous,and, without abandoning the natural premium plan, given more
especial attention to its own preference. And it is just as inferable,
by implication, that had the plaintiff, after entering upon his
agency, discovered that the level premium plan was more beneficial
to him than the natural premium, he could as well claim that the
contract forbade the defendant to do anything which would lessen
his profits under the level plan, as to make his present claim, in so
far as anything appearing on the face of the contract itself.
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When we turn from the contract to the evidence in the case, the
cause of the plaintiff finds less support. As already stated, it
stands admitted by the pleadings that the plaintiff, without being
discharged by the defendant, himself broke the contract by volun-
tarily entering the service of an antagonistic insurance company;
and it appears from the evidence that he actually entered into a
written contmCJt of agency with the Provident Savings Life Insur-
ance Society, by which he stipulated for commissions "upon policies
of the above forms secured by said Stier upon the lives of per-
sons whom he has heretofore insured in the Imperial Life In-
surance Company of Detroit," which contract bears date July
28, 1891. On August 20, 1891, the president of the defendant
company wrote to the plaintiff as follows: "We are informed
that you are now doing business for the Provident Savings Life,
which of course terminates your contract with this company,
and we desire you to forward .all supplies to us to this office
at once,"-which indicates that the plaintiff had taken service
there without terminating his agency with this defendant, and
without its knowledge or consent. While it is to be conceded
thftJt prior to plaintiff's thus taking service in the employ of another
company this defendant had signified to him its desire and purpose
to conduct its business upon the level premium plan, yet it is not
true that the defendant company, as is alleged in the petition, re-
fused to permit the plaintiff to proceed further in the prosecution of
his agency upon the natural premium plan. The evidence shows that
as late as June 30,1891, after run effort had been made to agree upon
another contract between the parties, the president of the defend-
ant wrote to the plaintiff as follows:
"If this contract [the new one] is not satisfactory to you, we stand ready

to carry out the old one; and, if you feel that you prefer the old plans to
the new ones, send us in your old line rate books. and we will forward you
supply of the old ones, so there will be no grounds of dissatisfaction of any
kind on that point. However, I am satisfied it would be by far the best for
all parties concerned for you to take up the new plan."

The utmost that the referee could find against the ,defendant on
this branch of the case is that, owing to the desire rund purpose of
the defendant to turn i18 business in the direction of the level
premium plan, the plaintiff did not receive the support and co-
operation of the defendant required under the natural premium plan.
But as it cftJnnot be maintained, in my opinion, that the contract
restrained the defendant from directing its own business in a chan-
nel which it conceived to be most profitable to it, and such channel
being one provided for in the contract itself, it would seem to follow
that no action for damages is predicable upon the contract for a
breach in so endeavoring to direct and control its business. It is
true, the petiticm alleges that the defendant broke its contract with
the plaintiff in failing to furnish him with the requisite supplies and
blanks, etc., yet, as no damages have been found or reported as
arising therefrom, this may be treated as damnum absque injuria.
In view of the conclusion thus reached, it is not needful to be

decided whether or not, under article 17 of the contract, any dam-
v.58F.no.6-54
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age can be predicated of the loss of commissions on renewal
premiums,for the reason that it does not appear that the plaintiff
had secured $1,000,000 of insurance in force. The referee made his
assessment.of damages ·against the defendant based solely upon pro-
spective earnings of the plaintiff on commissions of renewal
premiums for three years, taking as a ba,sisl a general average of
his earnings prior to the interruption of the agency. Serious
criticism is made of this theory of assessment; but, in view of the
pleadingS and palpable facts of this case, my conclusion is that de-
fendant's exceptions to the referee's report are well taken, and the
same are sustained, and plaintiff's exceptions thereto are overruled.

AMACKER v. NORTHERN PAC. R. CO.
(Oircult Court of Appeals, Ninth Circuit. November 27, 1893.)

No. 97.
1. PUBLIO LANDS-PRE-EMPTION-EFFECT OF FILING AMENDED CLAIM.

The voluntary filing of an amended pre-emption claim, exclUding part of
the lands, previously pre-empted, is a cancellation of the first entry as to
the lands excluded, although no formal cancellation is entered of record.

2. SAME-HoMESTEAD- CASH ENTRy-GRANT TO NORTHERN PACIFIC RAILROAD
COMPANY.
Act June 15, 1880, § 2, (21 Stat. 238,) allowing persons who, under any

law, had theretofore entered lands properly. subject to such
entry, to entitle themselves thereto by paying the government price there-
for, rest<lred to a homestead settler, whose claim had not been abandoned,
although Ws entry had been canceled for failure to comply with the re-
quirements of the law under which it was made, such a right or elaim to
the land that it did not pass to the Northern Pacific Railroad Company,
under the grant to said company by Act July 2, 1864, § 3, (13 Stat.
367,) of,lands on each side of its road which were "free from pre-emption
or other claims or rights" at the time of the definite location of its line,
where such definite location was made after the passage o()f the act of 1880.
'53 Fed. 48, reversed.

3. SAME.
The rallroad company could not complain of the fact that the patent

was issued ·to the widow of the person entitled to make the cash entry un-
der the act of 1880, he having been alive at the time of the definite loca-
tion by the company of Its line.
In Error to the Circuit Court of the United States for the Dis-

trict of Montana.
At Law. Action in the nature of ejectment by the Northern

Pacific Railroad Company against Maria Amacker. Judgment for
plaintiff. 53 Fed. 48. Defendant brings error. Reversed.
Thomas C. Bach and Massena Bullard, for plaintiff in error.
Fred. M. Dudley, for defendant in error.
Before McKENNA and GILBERT, Circuit Judges, and HAW·

LEY, District Judge.

GILBERT, Circuit Judge. This is an action of ejectment in
which the Northern Pacific Railroad Company sued the plaintiff in
error to recover the possession of the N. W. ! section 17, township


