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no distinction in principle, but rather tends to support the view
that the novelty disclosed by the twenty-fifth and twenty-sixth
claims i3 confined to the special and particular arrangement there-
in described, which defendants do not adopt. There is no infringe-
ment of said claims by the defendants.

The conclusion of the court, upon the whole case, is that complain-
ant is not entitled to any relief on either of the patents sued on, or
upon any claim or claims thereof, and that in both cases its suit
or bill should be dismissed, with costs in each cause to be taxed
against it, and it is accordingly so ordered and decreed.

CURTIS v. OVERMAN WHEEL CO. et al.
(Circuit Court of Appeals, Second Circuit. December 5, 1893.)

1. PATENTS—INVENTION—VELOCIPEDE PEDALS.

The mere substitution, in velocipede pedals, for the pre-existing double
rotary bars, round and fluted, of bars having wide working faces, there-
by giving greater leverage to the foot, and preventing slipping, does not
involve invention. 53 Fed. 247, reversed.

2, SAME—INFRINGEMENT—PRIOR ADJUDICATION

On appeal from an order enjoining infringement of a patent pendente
lite, where the question of invention is presented with approximate ac-
curacy upon the face of the patent, and does not depend upon contro-
verted questions of fact, the circuit court of appeals, giving due weight
to a prior adjudication sustaining the patent, may re-examine such former
adjudication, and dispose of the question in accordance with its own con-
viction. American Paper Pail & Box Co. v. National Folding Box &
Paper Co., 2 C. C. A. 165, 51 Fed. 229, followed.

8. SaME.
The first and second claims of the Overman patent, No. 329,851, for an
improvement in velocipede pedals, are void, as not covering a patentable
invention. 53 Fed. 247, reversed.

Appeal from the Circuit Court of the United States for the Dis-
trict of Connecticut.

In Equity. Bill by the Overman Wheel Company and the Pope
Manufacturing Company against Henry J. Curtis for infringement
of a patent. Plaintiffs move for a preliminary injunction. Granted.
B3 Fed. 247. Defendant appeals. Reversed.

C. K. Offield, for appellant.
Edward 8, White, for appellees.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. This is an appeal from an order of
the cireuit court of the United States for the district of Connecticut,
which, upon the complainants’ motion, enjoined, pendente lite, the
defendant against the infringement of the first and second claims
of letters patent No. 329,851, dated November 3, 1885, to Albert H.
Overman, for an improved pedal for velocipedes. The order was
based upon the adjudication in Manufacturing Co. v. Clark, by the
circuit court for the district of Maryland, which sustained these
claims. 46 Fed. 789,
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The invention consisted—First, “in a pedal having bars located
upon opposite sides of a central working bearing, and provided with
wide working faces, and arranged to turn to incline their upper or
exposed faces toward each other;” second, “in a pedal having the
same arrangement of rectangular bars upon opposite sides of a
central bearing;” and, third, “in a pedal having bars, each composed
of a light core of wood or equivalent material, and an envelope of
rubber inclosing the same, and bearings passing through the core
of each bar.” The three claims are respectively for these three
improvements. The pedals of the defendant’s machines infringe the
firgt and second claims. The defendant presented various defenses,
the most important being that the improvement was not patentable
for want of novelty, and that, if novel, it was merely an improvement
and not an invention.

The history of the art at the date of the alleged invention is stated
in the specification as follows:

“Heretofore pedals for velocipedes have been provided with a single, turn-
ing, polygonal bar composed of an envelope of rubber inclosing a skeleton
frame bearing at each end upon the spindle of the pedal. Pedals for veloci-
pedes have also been provided with two essentially round and sometimes
fluted bars of fluted solid rubber, located upon opposite sides of the working

bearing of the pedal, and arranged to be turned, so that when one portion
has become worn another may be exposed for wear.”

The defect in pedals of the second type, which is corrected by the
pedals described in the first and second claims, is thus stated:

“While the bars are engaged with the sole of the boot at separated points
thereupon, the area of contact upon an essentially round bar is necessarily
small; and, the surfaces in contact being in the same horizontal plane, the
boot is prevented from slipping only by friction, and, this being insufficient
to retain it in place, it often slips.”

The full record and numerous exhibits presented by the defendant
show that this description of the state of the art of pedal manufac-
ture at the time of the patented invention is substantially complete,
and cannot be amended, if it is understood that the pre-existing
double fluted pedals were not merely arranged so as to be capable
of turning, but were actually rotary, and free to turn. Pedals are
shown in the English patent to Robert James Rae of September 11,
1878, which were double corrugated or fluted rollers, having their
upper surfaces turned fowards each other. The whole question of
patentable invention is thus presented upon the face of the Overman
patent, and is whether—single, polygonal, rotary bar pedals, and
double, substantially round, but fluted, rotary bar pedals, being old—
it was the work of an inventor to substitute the wide working faces
or the wide rectangular faces of the bars of the patent for the pre-
existing round and fluted bars.

The gist of the improvement was to make pedal bars having
faces or bearings of sufficient permanent width “to satisfy the
leverage required to give the boot sole complete control over them,”
because the old occasionally flat faces did not meet the necessary
requirement of width. The advance made by Overman is stated
by his expert as strongly and as attractively as it can be to consist
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in producing “a double bar pedal, having rotable bars constructed
with working faces, made wide enough to secure the leverage re-
quired to make them turn and respond to the ever-changing in-
clination of the sole of the rider’s boot, for which they together
form a depressed grip or hold.” This advance was an improvement,
inasmuch as, the wide faces being inclined towards each other, the
gole of the boot is let down between them, and a depressed foothold
is formed; but when the partial foothold upon the fluted or cor-
rugated. round rubber pedal was known, and the rider wanted a
better support for the foot, it was a matter of simple and mechanical
suggestion to make the working faces wider, and produce the polyg-
onal or the rectangular faces of the patented invention. After the use
of the old fluted or corrugated double rotary pedals, with their nar-
row and partially rounded faces, which were not wide enough to se-
cure the proper leverage, the broadening or widening of the working
surfaces was a suggestion which was most natural, and did not rise
to the dignity of invention.

~ The vital question in this case is presented with approximate
accuracy upon the face of the patent, and does not depend upon
controverted questions of fact. This court has, therefore, been at
liberty, in accordance with its statement of the weight to be given
to a prior adjudication upon an appealed order for a preliminary
injunction, (American Paper Pail & Box Co. v. National Folding
Box & Paper Co., 2 C. C. A. 165, 51 Fed. 229,) to re-examine the
former adjudication, and dispose of the question in accordance with
its own convictions.

The order of the circuit court is reversed, with costs,

CARY MANUFG CO. v. DE HAVEN.
(Circuit Court, B. D, New York. December 7, 1893)

1. PATENTS—INVENTION—ARTICIPATION—BOX STRAPS.

The Cary patent, No. 403,178, for a box strap, composed of a metal
band having a series of bosses of the same shape, raised in the band on
each side, equidistant from each other, so that in splicing those on the
under piece will fit into those on the upper piece, and strengthen the
Joint, shows invention, and was not anticipated. - °

2. SAME—PRELIMINARY INJUNCTION.

A prior adjudication sustaining the patent is not an absolute prereg-
uisite to granting a preliminary injunction; and while the right thereto
sho&ﬂd be clear, it may be made to appear otherwise than by a judgment
or decree.

In Equity. Bill by the Cary Manufacturing Company against
Hugh De Haven for infringement of a patent. On motion for pre-
liminary injunction. Granted.

A. G. N. Vermilya, for plaintiff.
W. C. Hauff, for defendant.

WHEELER, District Judge. This suit is brought upon patent
No. 403,178, dated May 14, 1889, and granted to Spencer C. Cary



