
CITY OF MADISON ,. DALEY.' 75il.

bank to him. ·They reply that they have dIsposed of them, and
have used the money thereby obtained; and, having failed to show
that they lawfully used it, he is clearly entitled to hold them re-
sponsible. He cannot be required to look to those to whom the
Clearing House Association has. in violation of the statute, trans-
ferred assets of the insolvent bank.
A decree for the plaintifi, in accordance with this opinion, may

be prepared and submitted.

CITY OF MADISON v. DALEY.
(Circuit Court, D. Indiana. November 29, 1893.)

No. 8,913.
1. EMINENT DOMAIN-CONDEMNATION-:-STATUTORY REQUISITES.

The provision of Rev. St. Ind. § 3167, that city councils, before referring
any matter of condemnation to the city commissioners, shall first refer
it to an appropriate committee, to examine and report thereon, is
mandatory, and failure to comply therewith is fatal.

2. SAME-IMPLIED POWER-MUNICIPAL CORPORATIONS.
Statutory power in a city to construct wharves, <locks, piers, etc., (Rev.

St. Ind. § 3106,) does not imply power to condemn for public use an ex-
isting private wharf.

8.
The filing of a map and profile of the work to be done as a prelhninary

to the condemnation of lands for the construction of harbors, etc., is made
jurisdictional by Rev. St. Ind. § 3134, and failwe therein renders the
proceedings void.

At Law. These were proceedings by the city of Madison to con-
demn and appropriate the defendant's wharf property on the Ohio
river in the city of Madison for the use of said city as a public
wharf. Appealed from the city council, which sustained the con-
demnation proceedings, to the circuit court of Jefferson county,
Ind. Removed into this court by the defendant on the ground of
diverse citizenship. The cause came on to be heard on objections
filed by the defendant pursuant to the practice provided for in
the act under which the proceedings were carried on. Objections
sustained, and judgment for the defendant.
Perry E. Bear and Sulzer & Bear, for
C. A. Korbly and W. O. Ford, for defendant,
Cited the following authorities: Allen v. Jones, 47 Ind. 438; Waterworks
v. Burkhart, 41 Ind. 364; Dyckman v. City of New York, 5 N. Y. 434: Payne v.
Rallroad Co., 46 Fed. 559: City of Anderson v. Bain, 120 Ind. 254,22 N. E.323;
Cooley, Const. Lim. (5th Ed.) p. 653: 2 Dill. Mun. Corp. (4th Ed.) §§ 603-605.

BAKER, District Judge, (orally.) The common council of the
city of Madison, on the 4th. day of January, 1893, adopted a motion
"that the committee on wharves instruct the city commissioners to
condemn the property known as the 'Daley Wharf Property,' to be
used for city wharf purposes." Without further action'by the com-
mon council, the city commissioners were convened, made an exam-
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ination pf the. premi'ses, and decided in favor of condemning the
wharf property for the purposes stated, and they awarded $1,500
compensation to the owners of the wharf. On the. 20th day of
April, 1893, the city commissioners made their written report of
their action to the common council of the city of Madison in proper
form. At this session of the common council the following action
was taken:
"Mr. Johnson moved that the action of the commissioners be concurred

in and spread on record, and the city clerk be instructed to draw an order
on the treasurer f()r the amount as set by the city commissioners, when or-
dered by them and the city attorney to do so. The yeas and nays were
called, and the motion carried by the following vote: Yea: Tuttle, Bishop,
Williams, Johnson, Torrance, Page, and Klein,-seven. Nay: Bartram,-one."

On the 4th day of May, 1893, at another meeting of the council,
the following further proceedings in reference to this matter were
had:
"Thetollowuig reS<JlutiQn offered by Sol J. Bear was read, and on motion

of Mr. ajlopted: 'Resolved, that the common council, now in ses-
sion, accept the' report of the city commissioners wherein they met on the
12th and 13th of April, 189:J, to hear testimony touching the value of the
property to be,. appropriated known as th£l. "Daley Wharf," and belonging
to .Daleyanli uD,known OWnerl!,. and assessed a valuatiOn on /laid property of
$1,500, to be patd to' Daley and unknown owners.' Passed May 4th, 1893."

On the 13th. of May, 1893, the defendant, George H. Daley, the
owner of the wharf, took an appeal from the order of the city coun-
cil condemning- and"appropriating it for public uses, to the circuit
court, and perfected his by filing a bond and a transcript
of the record of said court in accordance with the statute. At
the proper' time the defendant, Daley, removed the cause into this
court on the ground of diverse citizenship. After the appeal had
been perfected, to wit, on the 20th day of July, 1893, the city council
undertook to correct the record of its proceedings of the 4th day
of May, 1893, py adopting a resolution which recited the former
resolution, and the.n proceeded as follows:.
"Now, therefore, be it resolved by the common council, now in session, that
that part of the. rec()rqreferring to passage of said resolution, to wit, 'Passed
May 4th; 1893,' be corrected to read as it should have read, ana in accordance
with the facts, as follows: 'Passed May 4th, 1893, by an unanimous vote
of all the members of the common council; that is, twelve of the twelve mem-
bers thereof voting "Aye." , ",

In this court; thedefendant has filed exceptions denominated by
the .statute '(Rev. st. 1881, § 3180) "a written statement of his ob-
jEwtions to the proceedings of. the common council and commission-
ers." These objections are substantially as follows: (1) That the
city council did not refer the matter of said proposed appropriation
of defendant's real estate to a proper committee to examine said
matter; and no report of any such committee in favor of the ex-
pediency of referring the 'said proposal to condemn said real es-
tate, to said city commissioners was made before the reference there-
ot to them.' (2) That the said council did not within 28 days after
tbefiling of the.reportof. tbesaid commissioners, in Which they de·
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termined to condemn said property and award $1,500 compensa-
tion to its owners, by a vote of two-thirds of said city council, ona. yea and nay vote, by a r:2solution determine to accept saidre-
port, and make said appropriation of the defendant's property.
(3) That the statute under which the city of Madison is incorpo-
rated does not, nor does any other statute of the state of Indiana,
confer upon said city any statutory power to condemn and appro-
priate the real estate of a private citizen for a public wharf, against
his consent. And the defendant has not consented to said proceed-
ings. I will consider these objections in their order.
First. Section 3167 of the Revised Statutes of Indiana, under

which the plaintiff attempted to proceed, is as follows:
"Before any matter of the opening, laying out, or altering of any street,
alley, highway or water course, or of the vacation thereof, shall be referred
to the city commissioners, the common council shall refer the matter to an
appropriate committee, who shall examine the matter, and report at the next
meeting of the common council upon the expediency of so referring; and
if the common council shall determine, by a two-thirds vote, to submit the
said matter tp the commissioners, it shall be so ordered, and shall thereupon
be referred to said commissioners, as hereinbefore provided; but no such
matter shall be SUbmitted, unless so ordered by a two-thirds vote of such
common council."·

Now, it is not claimed that this requirement of the statute was
complied with by the common council of the plaintiff before refer-
ring the matter of the condemnation of the defendant's wharf to
the city commissioners. . It is contended by the counsel for the
defendant that this provision of the law is mandatory, and that
the preliminary reference therein required is jurisdictional. The
object of this statutory requirement is twofold: (1) In order that
the common council may, by the careful' and deliberate investiga-
tion of one of its committees, acquire a full knowledge of all the
facts and circumstances surrounding the proposed acquisition of
property by the exercise of the power of eminent domain. (2) For
the protection of the rights of the owner of the property which it
is proposed to condemn; for the law is jealous of the rights of
property holders, and adopts these formalities of procedure for their
protection. With these objects in view, I will consider the language
of section 3167, supra. It is that: "Before any matter of the
opening," etc., "shall be referred to the city commissioners, the com-
mon council shall refer the matter to an appropriate committee,"
etc. "Shall" will be construed "may" where no public or private
right is impaired by such construction; but where the public are
interested, or where the public or third persons have a claim de
jure that the act shall be done, it is imperative, and will be con-
strued to mean "must." The right of eminent domain-that of
taking the property of a private citizen without his consent, and de-
voting it to the use of the general public-is an exercise of the
highest act of sovereignty. It can only be called. into existence by
the authority of the legislature, and must be exercised in the mode
and by the tribunal provided by law. This statute prescribes the
mode, and I have no doubt whatever that it is mandatory. The
failure of the city council to comply with it is fatal..

v.58F.nu.5-48
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Second. The next objection to these proceedings is that the com-
mon council did not comply with the requirement of the statute in
accepting the report of the city commissioners and making the ap-
·propriation. The statute on this subject is as follows:

council, within twenty-eight days after the filing of said
report,shall, by a vote· of two-thirds of the members thereof, determine to
make the appropriation of the real estate for such improvement, they shall
enact ·llo re,solution accepting said report, and requiring the city clerk' to de-
liver a. .Certified copy of so much, thereof," etc., "to the city treasurer."
Section 8174, Rev. St. 1881. ,
"On the passage or adoption of any by-law, ordinance or resolution, the

yeas and nays shall be taken and entered on the record." Section 3099, Id.

It appears from an inspection of the record that the action of the
common council on the 20th day of April, 1893, was nugatory for
two reasons: (1) Its action was on motion, and not by resolution;
{2) there were but seven votes in favor of the motion, while the stat-
ute requires two-thirds., Seemingly to remedy this on the
4th day of May, 1893, at a subsequent meeting of the common coun-
cil a resoiution to accept the report of the city commIssioners was
introduced, and it was adopted by a viva voce vote. This was evi-
dently insufficient, because the statute requires the yeas and nays
to be ,taken, and entered upon the a still later meeting
Qf the common council,on the 20th day of July, 1893, an entry nunc
pro tunc 8.$ of May 4,1893, was ordered to be made, which contained
a recital of what was done with reference to this resolution in the
fQllowing words: ''Passed May 4th, 1893, by an 'unanhnous vote of
all the members of the common counCil; that is, twelve of the twelve
members thereof voting aye." Did this help the matter? The
statute (section 3174) required the council to enact a resolution ac-
ceptingthe report, and on the passage of anyresolrition the statute
(section 3099) required the yeas and nays to be taken, and entered
upon the record. The recital of the clerk that the resolution passed
by an unanimous vote of'all the members of the common council who
voted "Aye'; was not in terms taking the ayes and noes, and enter-
ing them upon the record. To take the ayes and noes means to
call the' roll, and to enter upon the record the names of the mem-
bers votingffor and against the resolution. The question turns upon
the construction to be giV'en to the statute requiring a yea and nay
vote. Is it mandatory or directory? The authorities are not uni-
form. In Indiana it has been held to be mandatory. City of Logans-
port v. Orockett, 64 Ind. 319 ; Oity of Delphi v. Evans, 36 Ind. 100.
See, also,' in Colorado, Sullivan v. City of Leadville, 11 Colo. 483,
18 Pac.: 736. And see, also, in North Dakota, O'Neil v. Tyler, 53
N. W. The contrary rule obtains in New York. Striker v.
Kelly, 7 Hill, 9; 1 Pub..Corp. 494. While I am inclined to
the opinion that the proper construction is to hold the requirement
to be mandato'l'y, and that the recital that all of the of
the common council voted "Aye" is not equivalent to entering the
ayes and noes on the record, yet, as the question is not entirely free
from doubt, and its solution is not necessary to the decision in this
case, I will not pass upon it. '
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Third. The main question in this cause, however, which under·
lies all the others, is, has the city of Madison the power to condemn
private property for its Pose as a public wharf? It is conceded that.
the statute does not, in express terms, confer this power upon the
city. It is not necessary, however, that it should have been con·
ferred in express words; it is sufficient if conferred by a necessary
or reasonable implication in the grant of other powers. When is
one power implied in the grant of another? It is when the latter
cannot be exercised or carried into effect without the exercise of the
implied power. Anything within the manifest intention of the
makers of the statute is as much within the statute as if it were
within tl}e letter. Stowe1 v. Zouch, 1 Plow. 366; U. S. v. Freeman,
3 How. 565. Implied powers are such as are necessary to carry into
effect those which are expressly granted, and which must, there-
fore, be presumed to have been within the intention of the legisla-
tive grant. 1 Beach, Pub. Corp. 637. If the legislature were to
grant charters to two railroad companies, authorizing each to build
a railroad through a narrow canon from point A to point B, and
the nature of the passage was such that at one or more points there
would be room for one railroad track only, then, although one of
these corporations had entered the canon first to build its road over
these places, the other would have an undoubted right, under the
legislative grant, to occupy the same places for its track, because
this must, from the necessity of the case, have been in the legisla-
tive mind when it granted both charters to construct the two roads
over the same identical ground. Now, it is claimed by counsel for
the city that the thirty·fourth subdivision of section 3106 of the
Revised Statutes of 1881 contains the implied power to condemn the
defendant's wharf. This clause of the statute confers power on the
city to establish and construct wharves, docks, piers, etc. How
establish and construct a wharf? Not by taking the defendant's
wharf, which is already established. There is nothing in this record
to show that there is an imperative necessity to take this wharf.
The court knows the city has power to buy the land necessary for
a wharf. For aught that appears here, it could have bought this
identical wharf from the defendant for a fair and reasonable price.
The power to establish and construct a wharf is susceptible of ex-
ecution without the exercise of the power of eminent domain.
Nor does the statute referred to in the argument, in reference to
harbors, confer the power attempted to be exercised in this case.
This statute is as follows:
"Sec. 3131. Any incorporated city in this state, situated upon or adjoin.

ing any harbor connected with a navigable stream or lake, or upon any nat·
ural water course which, by dredging or otherwise, may be made into a har·
bor, is hereby authorized to construct an entirely new harbor, or may extend.
widen, deepen, repair, or otherwise improve any harbor now made, par-
tially made, or in process of construction."

And section 3135 confers power on such cities to appropriate so
much of the land of any person or persons, abutting on or adjoin-
ing any natural water course which it is proposed to make into a
harbor, necessary to.the construction and completion thereof; and
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the land which Is appropriated shall be particularly descrloed on ilie
plat and profile thereot The previous section (3134) requires the
common council to cause the city engineer to make a map and pro-
file of the work to be done, and an estimate of the cost thereof, and
to file them in the office of the city clerk; and section 3136 provides
that the appropriation shall be deemed to be made as soon as such
plat and profile are filed in such clerk's office; and that thereafter,
if the city and landowners affected thereby shall be unable to agree
upon the value of the land taken and damages sustained or benefits
arising therefrom, the city may condemn the land thus appro-
priated in the same manner as lands are now condemned by cities
for streets and alleys.
Even if the word ''harbor'' could be wrenched or tortured into

meaning "wharf," the plaintiff must fail, because the statute just re-
ferredtomakes the condemnation of the defendant's land depend up-
on the making and filing of a map and profile of the harbor in the
office of the city clerk, describing the land by metes and bounds, so
that a surveyor could identify and locate it. This is commonly
called the "instrument of appropriation," which must set forth the
facts prescribed by the statute. The filing of this instrument is
jurisdictional, without which the proceedings are null and void.
The construction contended for by plaintiff is not only liberal, but is
too lax to be tolerated. It would subvert every canon of statutory
interpretation to hold that this statute would authorize the pro-
ceedings of the plaintiff. The exercise of the right of eminent do-
main is one of the attributes of sovereignty, and can only be employ-
ed in the mode and by the persons authorized by the lawmaking
power of the state. The private citizen cannot be deprived of the
ownership of his property, even for a public use, except under stat-
utory authority, strictly pursued, and upon just compensation made.
In this case the common council of the city acted without statu-

tory authority, and for this reason the defendant's excep.tions must
be sustained. Judgment accordingly.

NORTHERNPAO. COAL CO. v. RICHMOND.·
(Clroult Court of Appeals, Ninth Circult. November 14, 1893.'

No. 104.
L MASTER AND SERVANT-INJURY TO SERVANT-NEGLIGENCE OF MASTER.

In an action against a mining corporation, it appeared that plaintUf, a
boy of 14, was directed by defendant's superintendent to assist in a serv-
Ice outside his regular duties, of an extremely dangerous character for
one of his age, and, whUe 80 assisting,stumbled over a pIece of coal lying
on a track, which he had previously seen there lying, and sustained the
injuries complained of. Held, that the evidence was sufficient to justify
the jury in finding defendant guilty of negligence.

a. 8AME-CONTRmUTORY NEGLIGENCE OF SERVANT.
NotWithstanding plaintiff's knowledge that the coal over which he

stumbled lay upon the track, the jury might properly consider and decide
whether plaintiff had reached such maturity as to understand the danger
to which he was exposed by its presence. Railway Co. v. Mealer, 1

I Rehearing pending.
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C. C. A. 633, 50 Fed. 725, 6 U. S. App. 86, distinguished. Railroad Co. v.
Fort, 17 Wail. 553, followed.

8. SAME-NEGLIGENOE OF VICE PRINOIPAL-FELLOW SERVANTS.
The jury were justified in finding that plaintiff's acts were in conse-

quence of the superintendent's instructions, notwithstanding that at the
time of the injury plaintiff was under the immediate supervision of a
fellow servant; the superintendent, in that connection, being a representa·
tive of the employer, and not a fellow servant of plaintiff.

In Error to the Circuit Court of the United States for the Dis-
trict of Washington.
At Law. Action by.Thomas J. Richmond, by William Richmond,

his guardian, against the Northern Pacific Coal Company for per-
sonal injuries. Judgment for plaintiff. Defendant brings error.
Affirmed.
McBride & Allen, for plaintiff in error.
Forster & Wakefield, for defendant in error.
Before McKENNA and GILBERT, Circuit Judges, and HAW·

LEY, District Judge.

GILBERT, Circuit Judge. Thomas J. Richmond, by his guard-
ian, as plaintiff, brought an action against the Northern Pacific
Coal Company,defendant, to recover for injuries suffered by plain-
tiff while in the serviceM the defendant, engaged in the mining
of coal at Roslyn, in the state of Washington. The plaintiff alleges
that through the negligence of the defendant, its agents and ser-
vants, he was thrown upon the track of the defendant's tramroad,
used for hauling coal out of its mine, and a loaded car passed over
his arm, and crushed it, so that amputation was required, whereby
his arm was lost. The defendant denied these allegations, and al-
leged that the injury was caused by the plaintiff's carelessness or
negligence. A judgment was rendered for the plaintiff for the
sum of $8,000.
The facts are substantially as follows: The plaintiff was 14 years

and 2 months old. He and his father and a brother were all in
the employment of the defendant in its coal mine. The plaintiff
was employed as a "trapper." There were two stations, with do()rs,
in the tunnel which led into the workings ()f the interior of the
mine. At these stations boys were employed to open and close the
doors for the passage of the coal cars as they were drawn in and
out ()f the mine by mules. These boys were called "trappers."
The train· usually consisted of three or four cars, and there were
three or four trains running in the mine at the time of the acci-
dent. There was a driver to each train, who had charge of the
mules and the running of the train. The plaintiff had been in
the employment of the mine for several months, and was paid a
fixed rate of wages. It was not uncommon for the "trappers,"
when a loaded train went out of the mine, to ride out On the cars,
and return with the train; there being no duty to perform at
the trap in the mean time. In a few instances. the plaintiff had
taken the place of the driver of the train, and had received driv-
.er's -pay therefor. It appears that the plaintiff was a boy of or-



i'EDElU,L ;RJjJPQaXEH.,vQl., 58. ..

dinary .intelligence, and understood the working of the trains.
The driver in charge of the train which caused the injury had
1?een.emploYed in that capacity fOl'.some weeks. The plaintiff tes-
tifiedtbat on the morning of the day when the accident Qccurred,
the boss told that he wanted them to help the driv-
ers that day,. as he-wanted to get. out a big run of coal; that he
said to them: . "Rush the drivers; 'and help all you can." He
had so inatructed them upon some previous occasions. There was
along the track in the tunnel a place' called the "swamp," not be·
cauSe it contained water, but because it was a low place. It was
the .custom, when the loaded train reached the point of descending
the "swa,mp," to urge tbe teams down ,as fast as possible, in order
that the momentum acquired mIght help the cars on the up grade
after passing the "swamp." At the time of the accident, the driver
and the two "trappers" were all riding on the rear end of the last
car when the train began to descend into the "swamp." The plain-
tiff, of his own accord, jumped off the car, and ran forward, and
alongside, to throw off the brake. The driver called to him, "Get
there, Tommy." It was the purpose of the plaintiff to get to the
brake on the second car, and, as soon as he should reach the

throw it off.· This was ordinarily done by the driver.
To reacb the· brake it was necessary for the plaintiff to run for-
ward' by.the gangway at the left of the train, mount the platform
or bumpers between the cars. and cross thereby to the right of
the train, where the brake was. A large lump of coal had fallen
from a previous train in passing out, and, as the plaintiff was run-
ning alongside. and had about reached the point where he would
pass between the cars. he stumbled on the piece of coal, and fell,
his right arm falling between the cars, where it was run over and'
crushed. The plaintiff testified that, he knew that this lump of
coal was lying there, and that he had noticed it on a previous
trip that day. about 10 minutes before.
There are several errors assigned, ,but the argument of counsel for

plaintiff in error is confined principally to the consideration of the
whole testimony offered on behalf of plaintiff, and to the discussion
of the question whether or not the refusal of the court to direct
the jury to find a verdict for the defendant was error.
This assignment of error raises the question whether or not there

was any evidence to go to the jury. It is claimed on behalf of the
plaintiff in error that there was no evidence whatever of negligence
upon the part of the corporation; that in assisting the driver on
that day t\le plaintiff was acting in the scope of his regular em·
ploYIPent; that he, confessedly knew the risks of his employment;
that he was a fellow seryant with the driver of the train; that. if
the accident occurred either through his own or through the driver's
negligence, the defendant is not liable.
Briefly summing up. the, evidence presented in the bill of excep-

tions, it appears that. the testimony was concern·
ing the material issues tn the case, there was evidence which went
to the jury that the supe;tin;(;endent in charge of the mine, and of
the operatives at work therein, directed the plaintiff on the day of
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the accident to rush the drivers, and to help them all he could;
that the plaintiff, in consequence of such instructions, went with
the driver upon the trip upon which the accident occurred, and was
in the act of assisting the driver when he wae injured; that his
parents had no knowledge that he at any time rendered such service,
or any service other than that of "trapper;" that the plaintiff was
14 years of age, and small for his age; that the employment of
aiding the driver in setting and removing the brakes was an "ex-
tremely dangerous" one for a boy of his age; that it was a service
outside the duties of his regular employment. In view of this evi-
dence, we cannot say that the jury should have been instructed to
return a verdict for the defendant. From these facts the law does
not deduce the conclusion that there was no negligence on the part
of the defendant, or that there was contributory negligence by the
plaintiff.
In Railroad Co. v. Powers, 149 U. S. 43, 13 Sl1'p. Ct. 748, the court

said:
"It Is well settled that where there Is uncertainty as to the existence of

either negligence or contributory negligence, the question is not one of law,
but of fact, and to be settled by a jury; and this, whether the uncertainty
arises from a contlict in the testimony, or because, the facts being undis-
puted,' fair-minded men wlll honestly draw different conclusions from them."
It is argued on behalf of the plaintiff in error that since the plain-

tiff in the action had knowledge that the piece of coal lay upon the
track, and since his injury was caused solely by his stumbling
the same, this injury was the result of his own negligence, and he

recover. The decision of the United States circuit court
of appeals in the case of Railway Co. v. Mealer, 6 U. S. App. 86, 1 C.
C. A. 633, 50 Fed. 725, is cited in support of that view. In that
case the plaintiff was a switchman 22 years of age, engaged in the
discharge of his regular duties. In coupling some cars in the yard
of the railroad company, he stumbled over a piece of coke that had
fallen from one of the cars he was coupling, and his arm was thrown
between the cars, and injured. The court held that the jury should
have been instructed to return a verdict for the defendant, upon
the ground that the plaintiff was well aware of the risks of his oc·
{lupation, and knew that coke and coal were liable to fall beside the
track at any time, and that, if there were any neglect in not re-
moving the piece of coke that caused him to stumble, it was the
negligence of his fellow servants. That case lacks two of the es-
sential features presented in the case before the court,-the im-
mature age of the plaintiff, and the fact that the superintendent of
the mine had taken him from his regular employment, and had
placed him in a service which he himself admitted was "extremely
(langerous" for a boy of 14. The plaintiff, it is true, had seen the
piece of coal over which he stumbled lying upon the gangway, but
it does not follow, as a conclusion of law, that his judgment had
Teached such maturity that he was apprised of the danger of
running alongside the track, or of setting or removing the brakes,
nnder such circumstances. A piece of coal was liable to fall from
the cars upon any trip, and the danger of falling over such an ob·
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struction may have been one of the perils which, in the mind of the
superintendent, made that employment extremely dangerous to a
boy of 14. The superintendent of the mine represented and stood
in the place of the defendant in the action, and was not a fellow
servant with the plaintiff, and the jury may have believed from the
evidence that all the acts of the plaintiff were done in consequence
of the superintendent's instructions, notwithstanding the fact that
the plaintiff was at the time of the injury under the immediate
supervision of the driver, who was his fellow servant. The plain-
tiff, in· entering the employment of the defendant, took upon himself
the risks incident to the service which he engaged to perform, but
he did not assume the risk of service other than those he contracted
to render, and which neither he nor his father would have reason to
believe he 'Would be required to encounter.
We think the principles involved in this case are fully covered by

the decision of the 'supreme court in Railroad Co.v. Fort, 17 Wall.
553. In that case a boy of 16 was engaged as helper in a machine
shop. His duties were to receive and carry away moldings as they
came from the molding machine. He was directed to ascend a
der to a <:onsiderable height, among dangerous machinery, and ad-
just a.belt which was ,out of place. In so doing, lle lost his arm.
The court hel!! it to be immaterial whether the boy was acquainted
with the danger of the that, in view of the tender
yearsof the boy, the fact that the injury did not occur in the dis-
charge ()f the duties his father had engaged he should· do, and the
peril of the unusual service he was required to render, all of which
facts were found in a special verdict, the railroad company was
liable for the injury.
The judgment is affirDled, with costs to the defendant in error.

:ATLANTIC & PAC. R. CO. v. LAIRD.

(Circuit, Court of Appeals; Ninth Circuit. November 14, 1893.)

No. 140.

1. PLEADING-AMENDMENT Oil' COMPLAINT-NEW CAUSE OF ACTION.
The complaint in an action against two railroad companies charged

negligence9f both,. causing personal injury to plaintiff, a passenger on a
railroad alleged to have been operated by both defendants. Amendment
being allowed, plaintiff' set forth the same injury from the same occur-
rence, but'charged that the railroad was operated. by one of the original
defendanU;i, and that its negligence caused the injury, corrected a mis-
take as.to the incorporation of such defendant, and struck out the other
defendant as a party. Held, that the amended complaint did Dot set out
a new caUSe of action.

2. CARRIERS"":""INJURIES TO PASBENGERS-ACTION EX Dll:LIC'l'O-JOINT LIABILITY•
.An action against twora1lroad companies for personal injuries to a

passenger from their negligence causing derailment of a train is an action
ex delicto, notwithstanding an allegation in the complaint that plaintiff
held a ticket for transportation on 'the, railroad, and the right to recover
against one is not affected by the that plaintiif faUs to sustain the
. action against the other;"


