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overruled. In the case of Liggett v. Glenn, 2 C. C. A. 286, 51 Fed.
381, this court referred to the ru1e announced in Insurance Co. v.
Schaffer, Rupra. The later decisions of that court were not called
to our attention, and not considered, and, as stated in the opin-
ion, the cor.l,'ectness of the ruling of the trial court was "not de-
pendent upon the question whether the state statute is applicable
or not." .
The ove.l,'ruling of a motion to suppress the deposition of the de-

fendant was also assigned for error. The deposition was taken
under section 863 of the Revised Statutes of the United States,
which authorizes a deposition to be taken "when the witness lives
a greater distance from the place of trial than one hundred miles."
The grouild of the motion was that there was nothing in the depo-
sition showing that the witness lived at a greater distance from
the place of trial than 100 miles. The place of trial was Dubuque,
Iowa, and the deposition was taken at Asheville, N. C. The court
will take judicial notice that the distance these places is
more than 100 miles. For the purpose of taking a deposition un·
der this statute, a witness ''lives'' where he can be found, and is
sojourning, residing, or abiding for any lawful purpose. The wit-
ness in this case had gone to Asheville for his health. The duration
of his stay there was uncertain. It was not probable that he would
return to his former place of residence, or come within the jurisdic-
tion of the court, in time to take his deposition, and therefore the
taking of it at Asheville was an eminently prudent and proper act.
The company attended and cross-examined, and this was a waiver
of all irregularities in the notice of taking the deposition. Rail-
road Co. v. Stoner. 2 C. C. A. 437. 51 Fed. 649.
The decree of the circuit court dismissing the bill for want of

equity is affirmed.

INDUSTRIAL & MINING GUARAN'.ry CO. v. ELECTRICAL SUPPLY
CO. et aL

(Circuit Court of Appeals, Sixth Circuit. September 20, 1893.)
No. 98.

1. MECHANICS' LIENS-RAILROADS.
Under Rev. St. Ohio, § 3208, relating to liens against railroads, and

Act April 10, 1884, declaratory of the meaning thereof, the right to a
lien is restricted to claims for labor performed or materials furnished
for the construction of the road, depot buildings, and water tanks, and
cannot be extended to a claim for furnishing an electric lighting plant
to hotel premises at the instance of a railroad company.

2. SAME.
The general lien law of Ohio (Rev. St. § 3184, as amended by act of

April 15, 1889) gives no right to a lien upon a railroad for materials used
in and for its construction.

8. SAME-ELECTRIC LIGHTING PLANT.
Materials furnished for the construction of an electric lighting ap-

paratus, railway, and power house are not within the provision of the
general lien law of Ohio, giving a right to a lien for machinery or
materials furnished for "erecting, repairing or removing a house • • •
or other structure."
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4. CIRCUIT COURTS-JURISDICTION-COLLUSIVE SUIT - CONTINUING INJUNCTION.
A suit in a United States circuit court, against a railway company and

others, to foreclose a mechanic's lien claimed under a state statute for
materials alleged to have been used by the company in the construction
of its railway and other works, was brought by procurement of one of
the defendants, to enable him to file a cross bill against his codefendants,
residents of the state, to obtain an injunction against them, and to evade
the effect of proceedings in the state courts; and it appeared that, under
the state statutes, complainant was entitled to a lien for part of its
claim only, much less than $2,000. Held, that the circuit court had no
jurisdiction, and its order continuing the injunction granted on the cross
bill must be reversed.

:Appeal from the Circuit Court of the United States for the West-
ern Division of the Northern District of Ohio.
In Equity. Bill by the Electrical Supply Company against the

Put-in-Bay Waterworks, Light & Railway Company, James K. Til-
lotson, the Industrial & Mining Guaranty Company, John P. Car-
rothers, H. H. Warner, and others to forecl()se a lien for materials
furnished. Defendant Tillotson filed a cross bill against the com-
plainant and the other defendants, and procured a temporary in-
junction. A motion by the Industrial & Mining Guaranty Company
to dissolve the injunction was overruled, and an order entered con-
tinuing the injunction. The Industrial & Mining Guaranty Com-
panyappeals. Reversed.
Statement by SWAN, District Judge:
This appeal was taken under section 7 of the act of March 3, 1891, estab-

lishing circuit courts of appeals, and enacting "that where upon a hearing in
equity in a district court, or in an existing circuit court, an injunction shall
be granted or continued by an Interlocutory order or decree In a cause in
which an appeal from a final decree may be taken under the provisions of
this act, • • • an appeal may be taken from such interlocutory orq,er or
decree granting or continuing such injunction to the circuit court of ap-
peals." The interlocutory order or decree complained of issued upon the
cross bill hereinafter mentioned, and continued an injunction granted Sep-
tember 10, 1892, without notice, restraining the appellant, and H. H. Warner,
and John P. Carrothers, during the pendency of the suit, from selling,
negotiating, or otherwise disposing of any or all of the bonds of the Put-
in-Bay Waterworks, Light & Railway Company, then in control of said de-
fendants, and received by them under a certain agreement specified in the
order.
The material facts presented by the record are as follows: The original

bill in the cause was filed by the Electrical Supply Company, a Connecticut
corporation, against the Put-in-Bay Waterworks, Light & Railway Company,
an Ohio corporation, James K. Tillotson, a citizen of Ohio, John P. Car-
rothers, a citizen of New York, the Industrial & Mining Guaranty Company,
a New York cqrporation, H. H. Warner, a citizen of New York, and others.
The relief ostensibly sought was the enforcement of an alleged mechanic's
lien for the sum of $2,787.04, for supplies and materials furnished by com-
plainant under a contract with the railway company, and used by the
latter, as the bill alleges, in the construction of its lighting apparatus and
railway upon the following described premises, viz.: "The power-house
building, situated on lots 471, 472, 473, 474, and 475, in Victory Park ad-
dition of Put-in-Bay island, and on and along poles, ties, track, and other
structures of the said defendant upon Put-in-Bay or South Bass island,
Ottawa county, Ohio, all of which premises are the property of said de-
fendant." To the bill is attached an itemized and verified statement of the
supplies and materials for which the lien is asserted, a copy of which was
·filed with the recorder of Ottawa county, September 7, 1892. The bill avers
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that the defendanta named, other than the railway company, claimed to have
some interest to. the premises uron which the lien is asserted, and prays
that they I may be reqUired to appear and set up such claim or interest as
they may have. It further prayed an accounting with the principal defend-
ant, that a lien be decreed on its property for the sum found due, and for a
sale of the property. This bill was signed by L. G.R1chardson In his own
name, as 8ollcitor for plaintit!. He also verified it on the 9th of September,
1892. On: :that day a subpoena was issued thereon, returnable on the first
Monday' in November, wlth.a memorandum or rule indorsed, requiring de-
fendants .to enter their appearance in the cause on or before the first Mon-
day of October. No service of the subpoena was had upon either ap-
pellant, or Warner, or the Railway Company Equipment Company. It was
served September 10th upon all the other defendants. On the same day,
Tillotson. tiled his answer and a cross bill· against the codefendants, the ap-
pellant, R H. Warner, and John P. Carrothers, setting forth that he had
procured. the incorporation of the principal defendant, the Put-in-Bay
WaterworkS; Light & Railway Company, to construct and operate water-
works, lighting apparatus, and an electric railway on South Bass Island,
with a capital stock of $150,OOO,in shares of $100 each, of which the cor-
poration retllined all but 150 shares taken by Tillotson, and 5 shares neces-
sarily distributed among a sufficient number of persons to organize the cor-
poration,and fill the offices required by the statutes of Ohio, and thlllt he
(Till<Ytson) and said corporation wel:e in effect one person and identical.
That, to procure the means to construct the waterworks, light works, and
railway, he had the corporartion issue 125 1)onds of $1,000 each, dated July
16, 1892, secured by a first mortgage on all the real and personal property
of the cOl")oratlon on South Bass island, which mortgage ran to the Atlantic
Trust Company, trustee. That on July 1, 1891, he contracted with the cd.t'-
porllJtion to convey to it the right of way, and property necessary for the con-
struction of its railway, and to construct thereon a single track electric
railway and p'ower house, and all other structures and machinery necessary
for the completion of the waterworks, electric works, and railway to be
built by said corporatloln. for wh!<'h the company was to pay him the re-
maining 1,345 shares of its stock, and the 125 bonds of $1,000 each, which
were to be delivered as Tillotson might can for them if he should need
them. for the construction of a plan·c. The bonds were delivered to him,
as agreed, but he failed to raise the money on them required for his con-
tract. That he subsequently was induced by Carrothers to place the bonds
with the appellant and Warner for negotiation under a contract dated June 25,
1892, whereby they were to negotiate the securities, to pay a certain. claim
of the Central Thomson-Houston C[)mpany, amounting to $23,500, to advance
to Tillotsc;>n $15,000 In three sight" drafts, and to pay him July 20, 1892,
$10,000, and the same amount every 15 days thereafter until the total sum
paid, Inclusive of the Central Thomson-Houston Company's claim and the
advance of $15,000, should amount $118,750. The contract also provided
that the $100,000 of capital stock of the Put-In-Bay Waterworks, Light &
Railway Company "becomes and IE' the absolute property of the said party
of the second part."
The charge is that Carrothers, W,U'ner, and the Industrial & Mining Guar-

anty Company Wholly failed to car:7 out said contract, and to negotiate or
sell any of the bonds, or to account for the same in any manner, and have
failed to pay any of the moneys ex'ept the drafts for $15,000, and that they
refused to account for or return j 11e bonds and stock to Tillotson, who Is
the owner and entitled to the pos"esslon thereof; alleging that Carrothers
and Warner will sell, negotiate, or make way with the bonds and stock and
their proceeds, and that Carrothers Is a man of no pecuniary responsibility,
and that the road has not yet bel''l completed by Tillotson, because of the
default of the appellant and Warner and Carrothers. and that such de-
fault "is a· eontlntiing damage to him, (Tillotson,) and that their default
is causing him irreparable injury, and will so continue to do unless said
defendants are restrained by the order of this court." The answer and
eros... bill pray an order against the appellant and Warner and Car-,
rothers, resttaining them fl'om uegotlating any of the said bonds or
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stock, and a perpetual Injunction to the. same end; also, the appoInt-
ment of a receiver to take charge of the railway property of which Car-
rothers had taken possession, with authority to the receiver to care for
and operate the same under the order of the court in the interest of
all concerned; and that, if plaintiff is found to' have a lien, and a sale
therefor be ordered, the rights of Tillotson in said bonds and stock may be
fully protected. The record shows that July 25, 1892, after the transfer of
the stock in question to appellant, defendant Carrothers was, with Tillotson's
consent, duly elected president of the railway company and a new board of
directors chosen, and that Tillotson was on that date displaced as vice
president and general manager of the company; that Tillotson, claiming that
appellant and Warner and Carrothers had not fulfilled their agreement for
the negotiation of the bonds of the company, refused to surrender posses-
sion of the road to Carrothers and the new directorate, or to permit them
to operate it, and he held possession thereof until September 3d, when the
railroad company obtained possession thereof, the books, papers, and
certain personal property secreted by Tillotson, by virtue ()If a writ of re-
plevin. It also appears without contradiction that upon the same ground,
after the railway company had thus obtained possession of its road, Tillot-
son secreted the motor cranks of its cars, the pins used thereon connecting
the same with the electric current, stopped the pump which supplied the
water' necessary to furnish power, and otherwise sought to prevent the
operation of the railway, and that the court of common pleas of Ottawa coun·
ty, upon the complaint of the company, enjoined Tillotson and his associates
from interfering with the company's enjoyment of the possession and con-
trol of its property and business. The appellant, it is admitted, paid the
$15,000 in drafts as stipulated in its contract, and has assumed and agreed
to pay the $23,500 to the Central Thomson-Houston Company, mentioned in
said contract, and the claim of the Westinghouse Electric Manufacturing
Company, amounting to $20,016.66, which was a lien upon the property.
making about $59,000, in all, of payments made and obligations incurred by
appellant, but it declined to make further payments under said contract
until the road should be completed and the incumbrances thereon removed,
and a perfect title to the property be made. Appellant claims that by
reason of the defective title of the railway company to its right of way
and property, and the incumbrances thereon, appellant would be liable to the
holders and owners of the bonds and stock disposed of by it. Appellant
further claims that Tillotson represented the property of the railway com-
pany as clear and unincumbered, whereas it was largely involved. Although
Tillotson denies making these representations, the sworn answer of the
appellant and the affidavits of Carrothers, Warner, Earl, and Footner posi-
tively affirm that he did, while Tillotson's denial is not corroborated. Ap-
pellant professes its readiness to fulfill its contract when the railroad is
completed and the title to the property is perfect and unincumbered.
September 10, 1892, a temporary restraining order was issued on this

answer and cross bill as prayed, and L. S. Baumgartner was appointed
receiver of the property, with authority to take possession thereof forthwith.
Baumgartner gave bonds on the same day as such in the sum of
$5,000. On the same day a subpoena returnable on the first Monday of
November was issued on this cross bill, on which was indorsed a memo-
randum requiring defendants to enter their appearance on the first Monday
of October; otherwise, the cross bill would be taken pro confesso. This sub-
poena was served upon Carrothers on the day of its issue, but was returned
not found as to Warner and the appellant. The injunction complained of
was issued on this cross bill against appellant, Warner, and Carrothers. This
was served on Carrothers on the same day, but as to the other defendants
was returned September 16th, "Not found." On the 15th of October follow-
ing, the receiver, stating that it would be necessary for him to store during
the winter the four trailing cars and four motor cars of the railway com-
pany, and to care for its engines, dynamos, motors, and other apparatus and
machinery, and to erect a building and employ labor for that purpose, and
to pay freight on said cars, filed his petition praying authority foc that
purpose to borrow money and issue interest-bearing receiver's certificates
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thereforln the 8mn of $5,000, as the needs of the property might demand.
On the same day the issue ot these certificates was authorized, and they
were made 8. first lien on the railway. They have been issued and ne-
gotiated. Meanwhile, and on September 26th, the railway company, Car-
rothers, and the appellant filed their answers to the cross bill, denying every
material allegation therein on which the claim to relief was predicated, and
on October 29th the appellant, upon its answer, and upon affidavits, moved
for a dissolution of the injunction. and the railway company moved for the
discharge of the receiver. Both motions were founded on the ground that
no notice had been given to those defendants of the application for an in-
junction and tor the appointment of a receiver, and upon the denial of the
allegations of the cross bill. These motions were denied December 22, 1892,
as was also 8. motion to modify the order appointing the receiver, and the
order was made that day that appellant, Carrothers, and Warner deliver to
the clerk ot the court the 125 bonds and the $100,000 of stock of the Put-in-
Bay Waterworks, Light & Railway Company on or before January 5, 1893,
to be by the clerk retained "tor the care and preservation of the same, and
for the purpose of preserving the interests of all paorties therein, as may
be determined upon the further hearing of this suit," On the same day,
on the petition ot the receiver, another issue of certificates amounting to
$5,000 was authorized and made a first lien upon the property of the railroad,
"the proceeds to be used in the cate and preservation 01 the property." No
service of process was ever made on defendant H. H. Warner, nor has his
appearance been entered in the case. From the order of the court, made
December 22, 1892, refusing to dissolve the injunction of September 10th,
and continuing the same in force, the Industrial & Mining Guaranty Com-
pany took and perfected this appeal.
In support of the motion for the dissolution of the injunction and the dis-

<lharge of the receiver, among other affidavits tiled was that of Franklin
S. Terry, the manager and attorney in fact of the co'mplainant, the Elec-
trical Supply Company, who states that on or about September 6, 1892, the
plaintiff corporation was approached by Mr. Richardson, who represented
himself to be an attorney;.and that he was "familiar with the affairs of the
Put-in-Bay Waterworks, Light & Railway Company," and advised the plain-
tiff corporation to file a lien against the Put-in-Bay Waterworks, Light &
Railway Company for the amount of its claim, $2,787.04, and to authorize
him to commence a suit against the Put-in-Bay Waterworks, Light & Rail-
way Company in behalf of the Electrical Supply Company, and to bring
suit in the federal court asking foreclosure of said lien and for an account-
ing; that the object of said suit was for the purpose 0'1' enabling the de-
fendant J. K. Tillotson to file thereon his cross petition for the purpose of
having a receiver appointed. Relative to the amount and nature of the
claim for which the complainant's' bill was filed, Terry's affidavit further
states "that this plaintiff corporation was induced to include all sums due
for material furnished for the use of the Hotel Victory Company in our ac-
count against said railroad; that the material actually used in the construc-
tion of the Put-in-Bay Waterworks, Light & Railway Company amounted to
$861.23; that the balance of said material, to the amount of $1,925.81, was
used inside said Hotel Victory; • • • that all of said material was or-
dered by said defendant J. K. Tillotson, as vice president of said corpora-
tion; that it was shipped to the said defendant corporation, and was charged
on the books of the plaintiff corporation to the said Put-in-Bay·Waterworks,
Light & Railway Company. This affiant further says that the allegation in
its said petition, wherein the said plaintiff corporation is made to allege that
it furnished said material to said J. K. Tillotson, either as an individual or con-
tractor, 1s untrue, and was known to be untrue by said Tillotson and said at-
torney, L. G. Richardson; that said Richardson prepared the lien said plaintiff's
petition filed in this action, and ac1vised the plaintiff's representative, as its at-
torney, that said lien and said allegation of said petition were proper ones for
this plaintiff to verify, and in accordance with his advice said petition 'was veri-
fled by the representative of this plaintiff corporation." The st'1toments of
this affidavit are not controverted in any particular, nor is there of record
here any attempt to explain or qualify them.
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, J. B. Foraker,for appellant.
Doyle, Scott & Lewis, for J. K.·Tillotson.
L. G. Richardson, for complainant.
Before TAFT and LURTON, Circuit Judges, and SWAN, Dis-

trict Judge.

SWAN, District Judge, (after stating the facts.)! 1. The ap-
pellant insists that as the temporary injunction was granted by the
district judge September 10, 1892, at the June term, under the pro-
visions of section 719 of the Revised Statutes of the United States
it could not "continue longer than to the circuit court next en-
suing, unless so ordered by the circuit court i" that the next term
was the December term, 1892, at which no order was made by the
circuit court continuing the injunction, and therefore it became
inoperative. This contention is founded on a misconception of the
powers of the district judge, and fails to give proper effect to his
action in refusing to dissolve the injunction at the December term.
The circuit court may be held by the associate justice aUotted to the
circuit, by either circuit judge, by the district judge, or by any two
of these. This is the express provision of the statute. Rev. St.
U. S. § 609; Insurance Co. v. Dunham, 11 Wall. 22; Gray v.
Railroad Co., Woolw. 63; Vulcanite Co. v. Folsom,' 3 Fed.
Rep. 509; Robinson v. Satterlee, 3 Sawy. 134, 140. The district
judge holding the circuit court has all the authority conferred by
law upon either of the judges empowered to hold that court. His
action, therefore, while holding the circuit court, in refusing to
dissolve the injunction granted by himself at the previous term,
was as effectual to continue it in force as if the court had been held
by a full bench. Parker v. The Judges, 12 Wheat. 561. This ob-
jection to the injunction therefore fails.
2. A more serious objection, however, is that the injunction was

granted without notice, in violation of general equity rule 55, which
declares that "special injunctions shall be grantable upon due notice
to the other party by the court in term, or by a judge thereof in vaca-
tion, after a hearing, which may be ex parte if the adverse party does
not appear at the time and place ordered." This rule was evidently
founded on section 5 of the judiciary act of 1793, (1 Stat. p. 334,)
forbidding the granting of a writ of injunction "in any case with-
out reasonable previous notice to the adverse party, or his attorney,
of the time and place of moving the same." It is held in Yuengling
v. Johnson, 1 Hughes, 607,610, that the omission of this clause from
the Revised Statutes operated to repeal it by the provision of Rev.
St. § 5596, and that it was also impliedly repealed by section 7 of
the act of June 1, 1872, (17 Stat. 197.) Section 7, above referred to,

1 Note by the Clerk. The circuit judges, regarding the question of the
jurisdiction of the circuit court as the only point presented by the record
necessary to be determined, limit their concurrence in this opinion to what
is said on that point.

v.58F.no.5-47
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stands as section 718 of the Revised Statutes, and reads as fol-
lows: •
"Whenever notice Is given of a motion for an injunction out of a circuit
or .d1strict court, the judge thereof may, if there appears to be danger of
irreparable ,injury from delay, grant an order restraining the act sought to
be enjoined until the decision upon the motion, and such order may be
granted with or without security in the discretion of a court or judge."

While this provision obviously enlarges the power of the: court,
it certainly preserves the principle of the repealed act of 1793, and
of general equity rule 55. The issue of a restraining order, which
may be·granted ex parte, is by the express language of this section
made dependent upon the exist.ence of two conditions,-the giving
of notioe of a motion for an injunction, and an apparent danger of
irreparable injury from delay. The first of these. conditions is not
met by the fact that the crossbill prays an injunction as ancillary
to the relief sought, but notice of a motion for that remedy must
have been given or be served simultaneously with the notice of
motion for an injunction. No such motion was made, or notice
given, in thhl case. Whether the cross bill makes a case of "ir-
reparable injury from delay," within the statute, may well be
doubted, for, upon the facts stated in the cross bill, Tillotson has
a legal right of action for any breach of the agreement made with
appellant,and his cross bill shows no impediment to the recovery
of damages. at law, nor any reason why such damages will not af-
ford him full redress. Buzard v. Houston, 119 U. S. 347, 7 Sup.
ct. Rep. 249. The fair and necessary implication from the language
of section 718, considered in connection with the practice which
obtains in the federal courts, and that of the high court of chancery
of England, on which it is founded, is that, as before the statute,
so now, the extraordinary remedy of injunction-including restrain-
ing orders-requires for its exercise a clear case of threatened in-
jury reasonably to be apprehended, and which can only be thus
averted, and for the redress of which the recovery of damages would
not give adequate compensation. The only purpose of such an
order is to preserve the status of litigants for such time as may be
necessary, according to the practice of the court, to bring the matter
in issue to a hearing upon motion in the regular way, in order that
both sides may be heard. When such a hearing has been had, the
court may grant or refuse the injunction. The fact that the statute
makes the two conditions mentioned indispensable to the granting
of a restraining order for a limited time shows indisputably that it
was never intended to the courts with power to enjoin a de-
fendant indefinitely or embarrass his business ex parte, and with-
out notice, except where notice of the application would itself be
productive of the mischief apprehended by inducing the defendant
to accelerate the completion of the act sought to be enjoined before
process could be No such case appears in the cross bill,
and both the restraining order and the injunction of September 10th
were therefore improvidently granted. Fost. Fed. Pro § 231. The
refusal to dissolve the injunction was also erroneous. Upon the
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case made by the cross bill, the stock of the railway companY,by
the express terms of the contract, became the abs()lute property of
appellant. The equities of the cross bill are denied by the answers
of the Put-in-Bay Waterworks, .Light & Railway Company, John
P. Carrothers, and appellant, and by the affidavits of Earl,
Footner, Baruch, and Warner. Opposed to these are the affidavits
of Tillotson and L. G. Richardson, the latter the solicitor of record
for complainant, who also had acted as Tillotson's counsel up to the
time of the filing of the bill. The affidavit of Mr. Lewis, also one of
Tillotson's counsel, fails to confirm Tillotson's denial of the repre-
sentations as to the title of the property. Without detailing the
matters alleged in these affidavits, it is sufficient to say that, con-
ceding to each affiant equal credibility and means of knowledge, the
weight· of evidence is clearly in favor of the appellant. The burden
of proof was upon Tillotson to sustain the allegations of irreparable
injury upon which the restraining order and injunction were
granted. This he failed to do, and the injunction should have been
dissolved, even if there had been only an equipoise of testimony.
3. The imp<Jlrtant question in the case is whether the amount

involved is within the jurisdiction of the court, and whether, for
reasons hereinafter stated, the court ought not to have dismissed
the cross bill sua sponte. The affidavit of Terry positively avers
that the material actually used in the construction of the Put-in-Bay
Waterworks, Light & Railway Company amounted to but $861.23,
and that the balance of the material, amounting to $1,925.81, was
used inside the Hotel Victory. The act of March 3, 1887, confers up- .
on circuit courts of the United States original cognizance of all suits
of a civil nature at common law, or in equity, in which there shall
be a controversy between the citizens of different states; where the
matter in dispute exceeds, exclusively of interest and costs, the
sum or value of $2,000. The statement in Terry's affidavit, just re-;
ferred to is not denied, and there is nothing on the record to dis-
credit its admission that the material fOl' which the lien is asserted
amounted in value to but $861.23. Its effect, therefore, is clearly
to deprive this court of jurisdiction of complainant's claim. Williams
v. Nottawa, 104 U. S. 209; Bernards Tp. v. Stebbins, 109 U. S.341,
3 Sup. Ct. Rep. 252. It is urged in reply to this, however, that the
Put-in-Bay Waterworks, Light & Railway Company is organized
not only to build a railroad, but an electric plant and a waterworks
plant, and that the property of the company subject to a lien is de-
scribed in the railroad lien law of Ohio, (Rev. St. § 3208,) and the
general mechanic's lien law of that state, (Rev. St. Ohio, amended
section 3184;) that the plant of the company consists, not only of all
of its railroad, but all the appl'iances in the hotel for the purpose
of lighting the hotel and grounds, and this consisted, not only of a
railroad, but of an electric light plant, which it put in the hotel,
grounds, and buildings, under contract willi the hotel, for the pur-
pose of lighting.
By section 3208 of the Revised Statutes of Ohio it is provided

that "a person who performs labor or furnishes materials for or in
construction of any railroad, depot buildings, water tanks, or any
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part thereof, to a contractor Qr; subcontractor • • • shall have
alien for the payment of the same upon such railroad. • * *" In
order to perfect such lien, the person furnishing the materials shall,
with'in 40 days after he ceased· furnishing the same,' file with the
recorder of the county where ,the materials were furnished an affi-
davit containing an itemized statement of the kind and amount of
materials furnished, the time when the contractor or subcontractor
for whom, and the section and place where on the line of the road,
the p:J.aterials were furnished, and the amounts due therefor, after
crediting all payments and set-offs. Claimant must also, within 10
days aftel" filing such affidavit,. serve a notice on the. secretary or
other ()fficer or representative of the railway company, by delivering
or leaving a copy thereof at his usual place of residence or of doing
business, or, if that cannot be served in the county, the recorder may
serve the same by mail. This notice must state the fact of filing
the affidavit, the coun1;y wherein filed, the amount claimed, and
whether for labor, materials,or board furnished, and the contracto1'
or subcontractor for whom rendered. Its further provision is that
"any person failing to file his affidavit aforesaid, and serving the
notice aforesaid within the time prescribed, shall be deemed and held
to have waived all claims under this section against the railroad
company." This statute gives a lien 'IllpOn the ;railroad only fo1' rna·
terials furnished a contractor or subcontractor, or in the constructing
of 8Uch "railroad, depot build'ings,and water tanks, or any part there-
of." For whatever other materials may be furnished, no
lienis given under this act. The act of April 10, 1884, (volume 81,
Laws Ohio, 126,) declaratory of the meaning of section 3208, above
cited, enlarges the list of those entitledto a lien by enacting "that the
true intent and meaning" O'f those sections is that "any person or
persons who pel'form labor or furnish. materialOil' boarding under con-
tract, express or implied, with sMh railroad company, or any of its
authorized agents, for the construction of such railroad, or any part
bhereof, is entitled to a lien for the payment of the satp.e upon such
railroad, as provided in section 3208 of the above-recited act." The
only effect and purpose of this latter act was to give a lien under
.section 3208 as well as to persons furnishing materials directly to
or performing labor under contract with a railroad company, as to
those who dealt with contractors or subcontractors, who were pro-
tected by section 3208. Neither act, however, purports to give a
lien upon a railroad for anything not used in its construction as a
railroad, or that of its depot buildings or water tanks. Whatever
materials complainant furnished to, or were used by, the railroad
company in providing the Hotel Victory with an electric lighting
plant, are clearly neither within the intent nor the language of sec-
tion 3208, whiCih confines the lien to material fumiiShed for the con·
struction of the railroad, depot buildings, and water tanks. If sec-
tion 3208, as amended in 1883, (volume 80, Laws Ohio, p. 99,) was
still in force when the affidavit was filed, September 7, 1892, (Exh'ibit
D of the original bill,) and the last of the materials were furnished
within 40 days before that date, of which there is no evidence in the
record, as Terry's affidavit fails to designate the nature of the mao
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terials furnished to the railroad company and the dates when the
same were furnished, as distinguished from those used inside the
Hotel Victory, it may be that the affidavit of lien (Exhibit D) was
seasonably filed. But there is notlhing to show when complainant
ceased to furnish material for the construction of the road, or that
notice of this affidavit was given, as required by the statute.
Coming, now, to the contention that the validity of the lien may be

rested upon section 3184 of the Revised Statutes of Ohio, we find
that that section, though amended by the act of April 15, 1889,
(volume 86, Ohio Laws, 373,) has not been changed in any particular
material to the inquiry here. As it stood prior to this amendment
in Williams' Revised Statutes of Ohio, (pages 643, 644,) it was con·
strued by the supreme court of that state in Rutherfoord v. Railroad
Co., 35 Ohio St. 559, and held not to confer a lien upon a railroad.
This 'is also the construction given by the supreme court of the
United States to the mechanic's lien law of North Carolina, the
language of which is even broader than that of the Ohio statute.
Buncombe' County Com'rs v. Tommey, 115 U. S. 122, 5 Sup. Ct. Rep.
626,1186. With reference to the that it confers a lien upon
the electric lighting plant, it is only necessary to quote its language
so far as material to repel that contention. It enacts that "a per-
son who performs labor, or furnishes machinery ormaterial, * *. *
for erecting, altering, repai,ring, or removing a house, mill, manU-
factory, or any furnace or furnace material therein, or other building,
appurtenance, fixture, bridge, or other structure * * * by vir·
tue of a contract with the owner, or his authorized agent, shall have
a lien to secure the payment of the same, upon * * * S'Ilch
house, mill, manufactory, or other building, or appurtenance, fixture,
bridge, or other structure, * * * and upon the material and
machinery so furnished, and upon the interest of the owner in the
lot or land on which the same may stand, or to which it may be
removed." It would be an exceedingly strained construction of
this language to hold that the material for which the lien is clainied
was furnished for "erecting, altering, repairing, or removing" a house
or other structure mentioned in the statute, and that, too, in the
face of the averment of the bill that the materials "were used in
the construction of the lighting apparatus and railway of the de·
fendant," and in a power house already erected.
The lien here prayed is upon the railroad as an entirety, and that

is the theory of the bill. The premises and property against which
'it is asserted is the railroad, its motive and lighting apparatus and
appliances, poles, ties, track, and other structure, including that
part thereof located in the power house, the cost of which is not
stated. The language of the section, and the considerations stated
in Rutherfoord v. Railroad Co., cited supra, forbid the application
of this statute. It results, therefore, from the concession of the com-
plainant limiting its claim to the sum of $861.04, that the circuit
court had no jurisdiction of the subject-matter, and should have
dismissed the bill.
This conclusion equally disposes of Tillotson's "cross bill," so

called. If it bea cross bill, it is a mere auxiliary and a dependency'
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of the original, and the dissolution of the original bilI necessitates
the same disposition of its incident. Crossv. De Valle, 1 Wall. 1,
14; Dows v. Oity ()f Chicago, 11 Wall. 108, 112. But it would be a mis-
nomer to call this bilI a cross bill. Beyond the fact that it naweg
the oomplainantas a party, it has but a nominal relation to the
subject-matter of the original bill. It tenders no defense to its
ments, and makes no issue with complainant respecting the mat-
ters charged therein, but seeks to introduce a new controversy, n()t
at all necessary to be decided in order to have a final decree on the
case presented by the bill. In Ayres v. Carver, 17 How. 591, the
original bill of complaint sought to enforce an alleged title to several
tracts of land claimed by different defendants. Two of the defend-
ants, after answering, filed a cross bill against complainant and
the other defendants, setting forth the substance of the original bill,
and then chrurging that they had obtained a title to the several
tracts in controversy, or portions of them, long pdor to the title
claimed by their codefendants, prayed that their cross bill might be
heard at the same time with the' original bill, and that any claim
that complainant might set. up to the several tracts of land claimed
by them in the cross bill might be set aside and annulled. Of this
pleading the court says:
"As it respects the cross. blll, it may be proper to observe that the matters

sought to be brought into the controversy between the complainants in that
and the codefendants do not seem to have any connection with the matters
in controversy with the complainant in the original bill. Nor is it perceived
that he has any interest or concern in that controversy. These two com-
pIalnants in the cross bill set up a title to the lands in dispute which they
insist is' paramount to that of their codefendants, and seek to obtain a de-
cree to that effect, and to have the possession delivered to them. This is a

exclusively between these parties, and with which the complainant
in the original bill should not be embarrassed or the record incumbered.
• • • It [the cross billl should not introduce new and distinct matters not
embraced in the original bill, as they cannot be properly examined in that
.suit, but constitute the subject matter of an original and independent sult.n

In the light of this autihority, the so-called "cross bilI" in this
cause is an original bill brought by Tillotson, a citizen of Ohio,
against Carrothers and the railway company, also citizens of Ohio,
and appellant and Warner, citizens of New York. Of this suit the
federal court has no jurisdiction, because of the citizensb'ip ()f the
parties. Its plain purpose was to enable Tillotson to litigate in
that court his differences with some of his codefendants, which no
more affected the litigation of the principal suit than would any
other controversy between them as to lands, stocks, 01' other prop-
erty. It wasthocefore an odginal, and not a cross, canse. Rubber
Co. v. Goodyear, 9 Wall. 809, 810. That this was its object is evi-
denced not only by the undisputed affidavit of Terry that Richardson
procured complainant to file its bill in the federal court, and in-
formed him that the object of the original suit was for the purpose of
enabling Tillotson to file thereon a cross petition for the purpose
of having a receiver appointed, but also by the promptitude with
which Tillotson filed his so-called "cross bill,"-the next day after
the filing of the original bill. Richardson makes two affidaviis ap-
pearing in the record. In neither does he contradict any statement



INDUSTRIAL & MIN. GUARANTY CO. V. ELECTRICAL SUPPLY CO. 743,

contained in the affidavit of Terry, nor does Tillotson. Tillotson
must therefore be regarded as confessing the truth of its statements,
particularly that which charges that the material used in the con-
struction of the railway amounted in value to but $861.23. If Tillot- .
son and his attorney knew that fact, (and the former must have
known it, as he ordered and :used the matetial,) the original suit
which they induced complainant to bring for their own ends was
flagrantly collusive,-a mere sham and pretense to create "a ficti-
tious ground of federal jurisdiction;" and under the act of March 3,
1875, it was the duty of the court to have dismissed it as not really
and substantially involving a dispute or controversy properly with-
in its jurisdiction, and because the parties were improperly and col·
lusively made and joined for the purpose of creating a case cogni-
zable under the act. Hawes v. Oakland, 104 U. S. 450; Farmington
v. Pillsbury, 114 U. S. 138, 5 Sup. Ct. Rep. 807; Little v. Giles, 118
U. S. 596, 7 Sup. Ct. Rep. 32; Robinson v. Anderson, 121 U. 13.522,
7 Sup. Ct. Rep. 1011. As has been said in Bernards Tp. v. Stebbins,
109 U. S. 353, 3 Sup. Ct. Rep. 252:
"In the matter of the jurisdiction of the federal courts, the discrimination

between suits between citizens of the same state and suits between citi-
zens of different states, is established by the constitution and laws of the
United States; and it has been the constant effort of cong'ress and of this
court to prevent this discrimination from being evaded by bringing into the
federal court controversies between citizens of the same state."

That the complainant was culpable in lending the use of his name
to promote Tillotson's fraud upon the jurisdiction of the court, with
knowledge of his purpose, and was responsible for the negligence I
(to use no stronger term) of its assistant manager in making oath
to the amount of materials used in the construction of the railroad, .
is undeniable. But this may, perhaps, be palliated in some degree
by the fact that it was done under the advice of its attorney, who,
it was known, however, was acting in Tillotson's interest. The
agreement, nevertheless, was "to obtain an object forbidden by law,"·
and therefore fills the definition of "collusion," which, as is said
in Jessop v. Jessop, 2 Swab. & T. 301, "may be, among other things,
by keeping back evidence of what would be a good answer, or by
agreeing to set up a false case." The real and responsible of-
fenders against the act of congress are Tillotson and Richardson,
who devised and procured the scheme apparently for the purpose
of avoiding the effect of the action of replevin and of the suit in
equity in the state courts, in the latter of which, as the record
shows, Tillotson was still under injunction from interfering with
the operation of the railroad, to the control of which he asserted
substantially the same rights as those pleaded in his cross bill here.
That litigation appears to be still pending, and constitutes an in-
superable obstacle to the jurisdiction of the circuit court of the
• United States to appointa receiver of the railroad, or otherwise in-
terfere with the possession required by the action of replevin, or
with the effect of the injunction, or in any manner to nullify its
action in the equitable suit. Every issue presented by the cross
bill as to the respective rights of Tillotson, appellant, Carrothers,
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.and Warner, was open to contest, in either the action of replevin or
tl,le .suit jn. equity in the state court, if not in both. Taylor v.
Carryl, 20 How. 594; Buck v. Colbath, 3 Wall. 341; Society v. Hin-
man, 13 Fed. Rep. 161. For these reasons it is obvious that the
circuit co,urt had no jurisdiction of this suit or its dependency, the
cross bill, and its orders awarding the injunction, and its refusal to
dissolve the same, were erroneous; and must be vacated and set aside,
and the original and cross bills should be dismissed without preju-
dice, and with costs of the circuit court and of this court to ap-
pellant, against Tillotson on the cross bill, and against complainant
on the original bill.
While.it is the general rule that, where a cause is dismissed for

want of jurisdiction, costs are not awarded to the prevailing party,
nevertheless, by section 5 ot the act of March 3, 1875, (18 Stat. 472,)
the circuit court is required, in cases coming within that section
improperly brought in or removed to that court, "to make such
order as to costs as shall be just." This was manifestly designed
to avoid the application of the general rule above referred to.
Railroad Co. v. Swan, 111 U. S. 387,388, 4 Sup. Ct. Rep. 510. As
•this court has jurisdiction of the order appealed from, appellant
is also entitled to costs of this court under the authority last cited.
With reference to the receiver's certificates, issued under the

order of the circuit court, so far as the same have been negotiated
and their proceeds applied to the preservation and protection of
.the property pending this litigation, the discharge of liens thereon
and indebtedness owing by the Put-in-Bay Company for labor which
had accrued before this suit, all just and reasonable expenditures
should be allowed to the receiver, as made in the common interest
of all concerned in the property. An order should be entered in
the cause requiring the receiver to render a full and detailed ac-
count of his expenditures, the purposes for which, the persons to
whom, and the dates when the same were made, and referring it to
a master to examine and report upon said accounting; the ap-
pellant and the Put-in-Bay Waterworks, Light & Railway Com-
pany, Warner, and Carrothers to be notified by the master of tile
times and places of examination, and to be permitted to appear
and submit testimony, and cross-examine the witnesses produced
by the receiver. The compensation of the receiver should be borne
·by Tillotson, at whose instance he was appointed, and would seem
to be recoverable from the obligors of the injunction bond.
The decree of the circuit court continuing the injunction is there-

fore reversed, and a decree will be entered in accordance with this
opinion, dismissing the original and cross bills for want of juris-
diction, with costs, as herein directed.

TAFT, Oil'cuit Judge, (concurring.) The order appealed from
should be reversed, and the injunction dissolved. But $861.23 of .
the claim for $2,787.04 set up in the complainant's bill was for
articles furnished and work done in the construction of the elec-
tric railway of the defendant railway company. The remainder of
the claim was for material furnished and work done in and upon
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the Hotel Victory, which did not belong to the railway company.
These facts are not now denied. It follows that, under the statutes
of Ohio, cited by Judge SWAN, complainant was entitled to a lien
upon the railway only for $861.23. The averment that more than
$2,000 in work and material was furnished in the construction of
the railway was falsely made, and for the collusive purpose of in·
voking the equitable jurisdiction of the federal court. The whole
object of the bill was to enable Tillotson, a defendant, a citizen of
Ohio, to file a cross bill against codefendants named in the bill,
citizens of Ohio and other states, and thus obtain in the federal
court an adjudication of a controversy ordinarily cognizable only in
the state courts. It was clearly a case where the jurisdiction of
the federal court had been collusively sought. This appeared at
the hearing upon the motion to continue the injunction, and should
have led the circuit court to dissolve the injunction. It is said that
the jurisdictional question involved ought to have been regularly
raised upon the record, by plea or otherwise. We are not concerned
with that question of procedure here. The issue before the circuit court
was whether an order enjoining the defendants from selling certain
bonds should be continued pending the trial of issues raised npon
bill and answer and cross bill and answer. The circuit court was
made to know that its equitable jurisdiction had been collusively
and improperly invoked. It then became its duty not to continue
the injunction. This is the sole ground upon which I vote for a
reversal of the order appealed from. I do not see how the. question
of the preliminaries necessary to the issue ex parte of an injunc-
tion has any place in this discussion. The order appealed from was
one continuing an injunction. The appellant and Carrothers, the
only two defendants against whom the injunction had any
tion, had full notice of the hearing upon the motion to continue the
injunction, and were present by attorneys. It is immaterial whether
the original order of injunction was issued without proper notice
or not, if, upon the merits, the injunction was a proper, equitable
remedy to preserve the status quo. To hold otherwise would be to
make substantial justice yield to a shadowy technicality. Nor can I
agree that, the question of collusion aside, the cross bill of
Tillotson was not germane to the action as brought in the
bill. The bill prayed for a foreclosure of the lien, a sale of
the railway, and, as incident and necessary to such reliefs, a
marshaling of all other liens upon the property, and a distribution
of the proceeds among the lienholders and others interested. It
was proper for each defendant to set up his right in the property
or its proceeds. Tillotson claimed a mortgage lien on the property
to secure certain bonds, his title to which had been disputed by
another codefendant. The complaina:nt was entitled to have. both
claimants brought in, so that the property might be sold free from
the lien of the claim in dispute between them. Being in court,
their rights to the proceeds of the sale to be decreed under the
prayer of the complainant must necessarily be determined. before
a distribution could be made, and this would, of course, in'Volve the
settlement of the entire dispute as to title between them. I am
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not prepared to say that Tillotson's cross hill did not, on its face,
state a good case for equitable relief. It is not necessary now to
decide the question. We have only jurisdiction on this appeal to
reverse the order of injunction. We have no power to direct a dis-
missal of the bill,or the vacation of.an order appointing a receiver.
,Those are D;latters which, by the terms of section 7 of the court of
appeals act, remain within the cognizance of the circuit court until
a final decree is entered and appealed from. While I fully concur
in the view that the circuit court, before dismissing the bill for
want of jurisdiction, may require payment of the reasonable ex-
penses incurred in the case, and preservation of the property taken
within its custody, I do not think we can make any order on this
appeal touching the matter. Our only action should be to reverse
the order continuing the iniunction, at the costs of the appellee.

LURTON, Circuit Judge, (concurring.) I do not think it necessary
to decide more than that the jurisdiction had been obtained by col-
lusion, and the injunction should have been dissolved. The appeal
gives this court jurisdiction to determine no other question. a.'he
oaUBe should be remanded for further proceedings....

YARDLEY T. PHILLER et ale

(CIrcuit Court, E. D. Pennsylvania. November 28, 1893.'.. .

No. 44-
L NATIONAL BANKS-!NSOLVENCY-PREFERENCES-CLEARING HOUSE BALANCES.

By a special agreement, III national bank, instead ot making the usual
deposit ot securities as collateral tor the payment of its daily balances
to the clearing house, each day ldtwlth the clearing house manager
all the checks drawn it, received from other banks, to be held until its
balance for the day was paid, and· then surrendered. The bank was
closed for insolvency while a package of checks was so held, and there-
upon the clearing house collected the whole amount thereof from the
other banks, and, atter applying the necessary sum to the liquidation
ot the bank's balance for that day, used the surplus in paying Indebtedness
of the bank to other banks, and in canceling certain clearing house cer-
tificates. Held, that this disposition of the surplus was not warranted
by the agreement, and therefore operated to give a preference, contrary to
the provisions ot the national banking law. .

I. SAME. .
The house association, having made an unauthorized disposition

ot the surplus, was directly liable therefor to the receiver of the bank,
and he was not required to sue the banks to whom the money was
distributed.

"EQUITy-PARTIES-CLEARING HOUSE ASSOCIATION-How SUED.
A clearing house association is properly sued in the names of the com·

mittee who have entire control of its business, funds, and securities.

In Equity. Bill by Robert M. Yardley, receiver, against George
Philler and others. Decree for plaintiff.
Read, and Pettit, f9r plaintiff.
Angelo T. FreedleyapdJohn G, Johnson, for
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DALLAS, Circuit Judge. The bill in this suit was filed by the

receiver of the Keystone National Bank against seven persons, who
are designated as "being the clearing house committee of the Clear-
ing House Association of the Banks of Philadelphia." It prays
that said Clearing House Association be decreed to deliver to the
plaintiff certain railway company bonds, and also certain chec:ks, or,
as to the latter, to pay to him the amount collected thereon. The
claim with respect to the bonds is not insisted upon, and there-
fore the case, as actually presented, relates only to the checks
and the transactions connected with them. The defendants filed,
a joint answer. The evidence has been taken, and the cause,
having been fully argued, is now for decision upon the pleadings
and proofs.
Upon the morning of March 20, 1891, at the time appointed by

the constitution of the Clearing House Association, a clerk of the
Keystone Bank, duly acting on its behalf, took to the clearing house
checks which had been deposited with that bank, and for which
it had credited the respective depositors. These checks had been
drawn on other banks, members of the association, and amounted
in the aggregate to the sum of $70,005.46. They were not put' up
in a single package, nor were they delivered to the Clearing House
Association, or to any representatives of that body. They were
inclosed in several sealed envelopes, each of which contained only
the checks drawn on one particular bank, and to the agent of each
bank, there present for the purpose of receiving such packages,
the envelope containing the checks drawn on that bank was de-
livered. At the same time and place, and in the same way, cer-
tain banks, members of the association, severally delivered to the
Keystone Bank checks drawn upon it, and which had been de-
posited with said other banks, respectively, to the aggregate amount
of $117,035.21. In no case was satisfaction then made for the
checks thus delivered either by or to the Keystone Bank. This was
to be accomplished the system of exchanges provided for
by the Clearing House Association, which was created for the ex-
press purpose of effecting "at one place the daily exchanges be-
tween the several associated banks, * * * and the payment, at
the same place, of the balances resulting from such exchanges,"
but at a later hour. The Keystone Bank, upon the day in ques·
tion, having, as has been stated, delivered checks to the amount
of $70,005.46, and having received checks to the amount of $117"
035.21, there resulted a balance of $47,029.75 against the Keystone
Bank arising from the exchanges of that day. If the only function
of the Clearing House Association had been to provide a time and
place for making these exchanges, its connection with the businesa
would have ceased at this point, and the situation of the Keystone
Bank would have been simply that of debtor to each of the banks
from which it had received checks to an amount greater than the
amount of those which it had delivered to the same bank, and the
amount of its indebtedneslil in each instance would have been the
difference between the sum of the checks delivered by it and of
the check,s which it received. But the connection of the Clearing
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House Association with 'the matter did not end here. Under the
constitution of that assO(liation, the debtor banks were required
to pay the whole amount of the balance against them, respectively,
not to the several creditor banks, but to the manager of the clear-
ing house, an agent of the association, and he, not the debtor banks,
was pay to the creditor banks the respective balances due them.

is also made (Const. art. 17) for securing these daily
settlementl!l by the requirement that "each bank, member of the
Clearing House Association, shall deposit securities with the clear-
ing house committee, as collateral for their daily settlements." In
the case of the Keystone Bank, however, this last provision had
been made inoperative' by a special agreement, which permitted
and required it, in lieu of the deposit of securities as collateral for
its d.ally settlements, to leave the check packages which it received
upon any day with the manager of the clearing house, to be held
by.him until the balance appearing against that bank upon the
settlement of the same day should be paid. This agreement had
b.een made several months prior to the 20th of March, 1891. It
had been previously continuously acted upon, and the course pre-
scribed by it was pursued on that day. The packages received
by the clerk of the Keystone Bank were placed in the possession
of the manager of the clearing house, to be retained by him until
the balance of $47,029.75 against the Keystone Bank should be
paid to him, and were then to be returned to that bank. Thus far,
it must be conceded, everything was done in conformity with the
terms of the fundamental instrument of the Clearing House Asso-
ciation, by which the Keystone Bank, as a member thereof, was
bound, except as that instrument had been superseded by a sub-
sequent separate agreement, to which the Keystone Bank was a
party, and as to the particular matter to which that separate agree-
ment related it was precisely complied with. All this had been done,
too, in good faith, without knowledge of the impending insolvency
of the Keystone Bank. Soon after its packages had been left
with the manager of the clearing house, however, that bank was
placed in the custody of an examiner, and of this the manager of
the clearing house was immediately informed. He at once con-
sulted the clearing house committee, and was instructed by it to
call upon the which had delivered to the Keystone Bank
the checks which the latter had left in his possession, to make them
good. He acted upon this instruction, and, upon receiving the full
amount thereof. he handed over the checks to the banks from
which the Keystone Bank had received them. Thus he disposed
all the checks which had been put in his possession by the Key-

stone Bank, and received the sum of $117,035.21 as the proceeds
of such disposition of them. He received their full value, and
therefore no question is made upon that score. He had held them,
unquestionably, as security for the payment, through the clearing
hOUse, of the balance due by the Keystone Bank as per the settle-
rne)1t, of exchanges made on that day, and therefore to the liqui-
dation of that balance from the fund which they produced the com-
plainant has made no objection. But, after this had been done,
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there still remained in the possession of· the Clearing House·Asso-
ciation a surplus of $70,005.46, and, upon an of this last-
mentioned sum being demanded, it is stated (the details appear in
the evidence) that it was all applied to the payment of certain other
indebtedness of the Ke.vstone Bank to other banks, and in cancella-
tion of a certain separate and distinct indebtedness to the Clearing
House Association "on loan certificates previously issued to the
said Keystone Bank." Now, if the Keystone Bank itself would
not, because of its insolvency, have been permitted to make this
use of this surplus, then certainly the Clearing House Association,
with knowledge of the insolvency, could not lawfully so apply it.
"Undoubtedly, any disposition by a national bank, being insolvent,
or in contemplation of insolvency, of its choses in action, securities,
or other assets, made to prevent their application to the
of its circulating notes, or to prefer one creditor to is
forbidden," (Scott v. Armstrong, 13 Sup. Ct. 148;) and nothing could
be more plain than that the effect, and indeed the evident intent,
of the which was made of this sum of $70,005.46 to
prefer those among whom it was distributed. It is true that the
assets of a bank existing at the time of its insolvency do not in-
clude all its property, without regard to any eXisting liens thereon
or set-offs thereto, and that liens, equities, or rights arising by ex-
press agreement, or implied from the nature of the dealings be-
tween the parties, and not created in contemplation of insolvency,
are not invalidated, (Scott v. Armstrong, supra;) but no such rights,
set-offa, or liens, as to any part of the surplus of $70,005.46, have
been shown to affect this case. Article 17 of the constitution of
the Clearing House Association, which requires that "each bank
* * * shall deposit securities, * * * as collateral for their
daily settlements," does also provide that "the committee shall ap-
ply the deposit of any defaulting bank to the payment of the bal-
ance due by such bank at the clearing house, * * * and the
surplus, if any, shall be held as collateral security for other· iudebt·
edness to members of this association." But the deposit of these
checks with the manager of the clearing house was not made un-
der that article. It was made under the special agreement which
obliged the Keystone Bank to leave with the manager the checks
it received from the other banks. but entitled it to receive them
again immediately upon payment of its balance, as shown by the
settlement of that day, without performance of any other condition.
They had not been subjected to, or pledged for, any other claim
whatever. It is impossible to doubt, upon the evidence, that if
the Keystone Bank had not failed. and had, within the prescribed
time, paid its daily balance, these checks would have been there-
upon delivered to it without hesitation, or question of its right to
receive them, or pretense of title to hold them for any further or ad-
ditional object. The manager of the association testified as fol·
lows:
"They were left until the balance should be paid,-until the balance arising

,from that exchange should be paid. That agreement was applicable [only]
to the Keystone Bank, and, for the debt in the morning, the check packages
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were to. be helli untU. the balances were paid In the· clearing house. They
were left in a' satchel, in the Custody of the amount of the
balance,$47i029;75, .should be paid. Question. Was that done in pursuance
of an agreement made by the Keystone Bank? Answer. It was. Q. I un-
derstand that these packages of checks, alleged and supposed to amount to
$117,035.21, were left with you, to be handed over on payment of $47,029.75?
A. Tha.tls correct. Q. Had it [the special agreement] been acted upon every
day during these two months'that the Keystone Bank was a debtor bank1
A. It had."

Here we have positive proof of what the agreement was, that it
had been uniformly acted upon, and that it would have been fol-
lowed upon the 20th of March, 1891, .but for the fact that the
bank was closed upon that day. The. following conclusions inevi-
tably result: . The disposition which was made of the surplus of
'70,005.46 was not warranted by the agreement or by the practice
and course o,t dealing of the parties. The checks from which that
surplus was realized were deposited for a single special purpose,
and, therefore. for no other object was there, or could there be,
any right, set-off, equity, or lien attached to them; and the appli-
cation of any part of tb,eir proceeds to the payrp.ent of any indebt-
edness of the Keystone Bank, other than the bala:lce of $47,029.75,
was violative of law, in that it was a: disposition of assets of an
insolvent bank, so as to work a preference, and with the manifest
intention ot producing that' result.
The objection which has been urged, that the bill ,does not name

the proper persons as defendant, may be briefly disposed
of. It is alleged in the bill and, admitted by the answer
that the defendants named "form and constitute the clear-
ing house committee of Clearing House Association of the
Banks of Philadelphia, and sue and are sued as such, and, under
tlle articles of associatioD: ,adopted by and governing said associa,
tion, are given and intrusted with the entire charge, care, manage-

and control of the clearing house affairs and transactions,
and custody and control of the funds and securities belonging
to or deposited with it." This is, in itself, sufficient to support a
suit against them as representative of the whole body, and there-
fore it is not necessary to consider whether the present bill might
not be sustained :u.nder the familiar general rule of equity plead-
ing that "where there are many persons defendants, belonging t(}
a voluntary association, against whom the suit is brought, .. .. ..
it is sufficient that such a number of the proprietors are brought
before the court as may fairly represent the interests of all, where
those interests are of a common character and responsibility."
Story, Eq. PI. § 116 et seq. The further contention that "this suit
should be against the parties who received the $70,005.46,-that
is to: say, against those to whom the Clearing :gouse Association
paid the money,-is, in my opinion, palpably unsound. That asso-
qiation was placed in possession of property of the Keystone Bank.
They disposed of it. They received the proceeds, and they applied
them. To the extent that this application was unlawful, .they
must answer for it. The receiver of the Keystone Bank demands
that the Clearing House Association shall turn over assets of that
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bank to him. ·They reply that they have dIsposed of them, and
have used the money thereby obtained; and, having failed to show
that they lawfully used it, he is clearly entitled to hold them re-
sponsible. He cannot be required to look to those to whom the
Clearing House Association has. in violation of the statute, trans-
ferred assets of the insolvent bank.
A decree for the plaintifi, in accordance with this opinion, may

be prepared and submitted.

CITY OF MADISON v. DALEY.
(Circuit Court, D. Indiana. November 29, 1893.)

No. 8,913.
1. EMINENT DOMAIN-CONDEMNATION-:-STATUTORY REQUISITES.

The provision of Rev. St. Ind. § 3167, that city councils, before referring
any matter of condemnation to the city commissioners, shall first refer
it to an appropriate committee, to examine and report thereon, is
mandatory, and failure to comply therewith is fatal.

2. SAME-IMPLIED POWER-MUNICIPAL CORPORATIONS.
Statutory power in a city to construct wharves, <locks, piers, etc., (Rev.

St. Ind. § 3106,) does not imply power to condemn for public use an ex-
isting private wharf.

8.
The filing of a map and profile of the work to be done as a prelhninary

to the condemnation of lands for the construction of harbors, etc., is made
jurisdictional by Rev. St. Ind. § 3134, and failwe therein renders the
proceedings void.

At Law. These were proceedings by the city of Madison to con-
demn and appropriate the defendant's wharf property on the Ohio
river in the city of Madison for the use of said city as a public
wharf. Appealed from the city council, which sustained the con-
demnation proceedings, to the circuit court of Jefferson county,
Ind. Removed into this court by the defendant on the ground of
diverse citizenship. The cause came on to be heard on objections
filed by the defendant pursuant to the practice provided for in
the act under which the proceedings were carried on. Objections
sustained, and judgment for the defendant.
Perry E. Bear and Sulzer & Bear, for
C. A. Korbly and W. O. Ford, for defendant,
Cited the following authorities: Allen v. Jones, 47 Ind. 438; Waterworks
v. Burkhart, 41 Ind. 364; Dyckman v. City of New York, 5 N. Y. 434: Payne v.
Rallroad Co., 46 Fed. 559: City of Anderson v. Bain, 120 Ind. 254,22 N. E.323;
Cooley, Const. Lim. (5th Ed.) p. 653: 2 Dill. Mun. Corp. (4th Ed.) §§ 603-605.

BAKER, District Judge, (orally.) The common council of the
city of Madison, on the 4th. day of January, 1893, adopted a motion
"that the committee on wharves instruct the city commissioners to
condemn the property known as the 'Daley Wharf Property,' to be
used for city wharf purposes." Without further action'by the com-
mon council, the city commissioners were convened, made an exam-


