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or to submit to dismissal. By reply, the complainant might be
held, under the chancery practice, to an admission "that, if the
particular facts stated in the plea are true, they are sufficient in
law to bar recovery; and, if they are proved to be true, the bill
must be dismissed, without reference to the equity arising from
any facts stated in the bill." Farley v. Kittson, 120 U. S. 303, 314,
7 Sup. Ct. 534; Rhode Island v. Massachusetts, 14 Pet. 210. The
course required in the :Rhode Island case, of presentation of the
important jurisdictional issues by answer, is applicable here, and
will tend to expedite a final determination.
The pleas of both defendants are therefore overruled, but with-

out prejudice to their right to set up any defenses therein by answer,
and with leave to answer on or before the first Monday of January,
1894.
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RBa JUDICATA-JUDGMENT IN EVIDENCE-PLEADmG-WAIVER.
Where It decree in a former suit is introduced in evidence on stipulation

without objection on the ground that it was not properly pleaded, full
effect should be given to such decree as It bar to the second suit, even
though it is not properly pleaded.

On petition for rehearing. For report of decision on former hear,
lngs of appeals, see 57 Fed. 980, 992.
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George H. Christy, for appellee.

JENKINS, Circuit Judge. The appellants present petitions for
rehearing, principally upon the ground that we erred in holding that
the former decree could be here considered. This proposition is
predicated upon the ground that the former decree was not pleaded;
and it is insisted that we have overlooked the rule that no decree
can be made in favor of the complainant on grounds not stated in
his bill.
The case of Crocket v. Lee, 7 Wheat. 522, is supposed by counsel

to be decisive against our decision. There the case below turned
principally on the question whether a certain location was too vague
to be supported; and it was insisted upon appeal that the decree
was erroneous, because the court should have disregarded the testi-
mony in that respect, for the reason that neither its vagueness nor
its certainty had been put in issue by the pleadings; and the court
so held. But that court, recognizing the injustice of permitting
parties to try and submit their cause in the court below upon an
issue not raised by the pleadings, and to enter that objection for the
first time upon appeal, while feeling bound to assert the rule, was
very careful to find a ground upon which to reverse the cause, with
direction to permit the parties tl! amend pleadings. This case
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was decided in 1822. It is,within the knowledge of the profession
that at that time, both in law and in equit;y, grea.t stress was laid
upon strict adherence to the issues presented by the pleadings, and
.to a technical conformity of proof to allegation. It was carried to
the extreme of injustice. Since that time thel'e has been evolution
in the science of the law in respect of that subject. Parties are no
longer turned out of court because their i's are not dotted, 01' their
t's crossed; and courts are diligent rather ,to search for the sub-
stantial justice of a case, than to insist upon strict conformity to
pleading. And, while the rule remains, courts at the present day
are notinclined to permit parties, for the first time upon appeal, to
assert the objection that the testimony, which has been taken with-
out objection in the court below, supports an issue not compre-
hended within the allegations of the pleading.
The supreme court of the United States has asserted this principle

in the late. case of Wasatch Min. 00. v. Crescent Min. 00., 148 U. S,
293, 298; 300, 13 Sup. 600, where a similar objection is disposed
of upon the ground that the defendant did not object to the plain-
tiff's evidence as a different case from that asserted in
the bill, and that the supreme court of the territory from which the
cause came justly held that the objection should have been raised
in the trial court, where ample power existed to correct and amend
pleadings;' and, not having donet:lo, b'Uthaving gone to trial on the
merit$,the defendant was precluded from assigning error for matter
so waived; The doctrine of waiver is thus invoked to mitigate the
hardship of the rule if it should be applied to cases where parties
without objection have made the issue by their evidence.
The issue here was novelty of invention. The prior interlocutory

decree was pleaded either as a bar or as matter more or less con-
clusive upon the question of novelty, or perhaps in inyocation of the
doctrine of comity. It is immaterial Which. If as a bar, the plead-
ing waa defective upon the technical ground that the interlocutory
decree had not ripened into a final decree, because the damages had
not then. been assessed. The validity of the patent had been de-
termined, subject only to the power of the court to change its judg-
ment before final decree. No objection was made to the sufficiency
of the pleading when the final de.cree was stipulated in evidence.
We are well satisfied that thereby the appellant waived the defective
nature of the pleading, if the pleading is to be treated as a plea of
res adjudicata.
Irrespective, however, of any question of pleading, we are of opin-

ion that theformer decree was properly before the court, and should
be given full effect. The issue .involved in this case was .novelty
of the invention claimed. The former decree was, as has been
saidjstipulated in evidence by the agreement of the parties, subject
only to its materiality. A former decree may be good as a plea in
bar, Or may be 'available as evidence. It was said in the Duchess
of Kingston's Case, 11 State Tr.261, 2 Smith, Lead. Oas. (6th Amer.
Ed.) 663, that such decree is "as a plea, a bar, or as evidence, con-
clusive." It may, perhaps, be somewhat questionable whether it is
correct to say that a party is estopped by a judgment, any more than
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that he is estopped by a. contract. The former decree is not the act.
of the party, but the solemn adjudication of a judicial tribunal. So
far as the party is concerned, he may be permitted to waive the
former recovery in his own behalf; but the peace and good order of
society are likewise concerned, that there shall be an end to litiga·
tion, and that the courts should not be twice vexed with the same
controversy, when that controversy has once been solemnly adjudi·
cated. Marsh v. Pier, 4 Rawle, 288; Kilheffer v. Herr, 17 Sergo &
R. 319.
However that may be, it is certainly true that, without respect to

pleading, wherever a former recovery is properly in evidence-as
here it was by agreement of the parties-full effect should be given
to it, so far as it bears upon the issue presented. The issue here
being novelty of invention, and that fact having been determined
by the prior adjudication, the former decree becomes conclusive evi·
dence of the validity of the patent as between the parties affected by
such prior adjudication.
The petition for rehearing will be overruled.

MUTUAL BEN. LIFE INS. CO. v. ROBISON.

(Circuit Court ot APVeaIs, Eighth Circuit. November 13, 1893.)

No. 314.
1. LIFE lNSURANCE-AppLICATJON-WARRANTy-POWERS OF AGENTS.

The usual clause in applications for life insurance, to the effect that
the applicant warrants his answers to be true, does not operate as a
limitation or restriction upon the powers of the Insurance company's
agents. Their powers remain the same whether the application contains
a warranty or only representations.

2. SAME-EsTOPPEL OF INSURER TO DISPUTE TRUTH OF ANSWER.
When an applicant for life insurance, in answer to a question, states

the facts fully and truthfully, and the agent of the company, authorized
to ask the question and write the answer, putting his own construction
on such facts, deduces therefrom an erroneous answer, which he writes
down, assuring the applicant that it is the proper answer upon the facts
stated, and the one the insurer wants, the Insured Is not preclUded by his
warranty in the application from showing the facts and circumstances
under which the answer was made, and when so shown the insurer is
estopped from questioning the truth of the answer. 54 Fed. 580, a1Ilrmed.

3. SAME.
The same rule obtains where the applIcant answers fully and truth-

tully, and the agent of the insurer, charged with the duty of asking the
questions and writing the answers, abbreviates an answer, or omits part
of it.

4. SAME-CONDITIONS IN POLICy-POWERS OF AGENTS.
A provision in a life insurance policy withholding from the agents

authority "to make, alter, or discharge this or any other contract in reo
lation to the matter of this insurance" does not limit the powers of the
insurer's agents in preparing and accepting an application for insurance.

o. WITNESS-PRIVILEGED COMMUNICATION-FoLLOWING STATE LAW•.
Code Iowa, § 3643, prohibiting physicians and others from testifying as

to confidential communications made to them in a professional capacity,
is bindIng upon a federal court sitting within that state, under Rev. St.
U. S. § 858, which makes the laws of the state In which the court is held


