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This cannot be classed as work done on the property. It is not
claimed that he looked after the men and kept their time, but that
he kept in a book an account of their time given in to him. If his
work could be classed as wotk and labor done on the property of the
company, then the services of a secretary of the company or of an
attorney of the company would come under the same class. While
the law under consideration should be liberally construed, still the
language “work and labor upon any of the property of the com-
pany” should not be extended beyond its general meaning.

I think this objection is good, and should be sustained.
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BRIGGS v. STROUD et al.
(Circuit Court, E. D. Wisconsin. November 23, 1803.)

1. EQUIiTY PLEADING—JURISDICTIONAL PLEAS—DUPLICITY.
A plea to the jurisdiction which sets up matters affecting the validity
of the service, matters showing want of proper citizenship, and also the
pendency of a prior suit, is bad for duplicity.

2. BAME—SUFFICIENCY—PRrIoR SuiT PENDING.

‘Where a bill is brought to set aside an alleged fraudulent appointment
under a will and to enforce the rights of a distributee in the estate, a
plea which merely alleges the pendency of prior proceedings in the or-
phans’ court of another state, without distinctly showing that such court
has possession of the res, should not be sustained.

8. APPEARANCE.
An appearance by attorney, so as to secure an extension of time to
plead or answer, is a general appearance, and defendants cannot there-
after have their appearance taken as special to plead to the jurisdiction.

In Equity. Bill by Elizabeth H. Briggs against Eliza J. Stroud
and Mary E. Burson. Heard on pleas to the jurisdiction. Pleas
overruled.

Spooner, Sanborn & Kerr, for complainant. '
Van Dyke & Van Dyke and 8. Holmes, for defendants,

SEAMAN, District Judge. The question here is upon the suffi-
ciency of the pleas filed by the defendants, respectively, to the bill
of complaint. The bill alleges that the complainant is a citizen
of Wisconsin, and of this district, and the defendants, respectively,
of New Jersey and Pennsylvania, and states the amount in contro-
versy as $25,000 and over. It alleges rights of complainant to the
corpus of the estate of one Danelia 8. Burson, as her niece, next of
kin, and sole heir at law; that said Danelia 8. Burson died
testate, September 2, 1882, domiciled in Monroe county, Pa., and her
will was duly probated in the orphans’ court of said place of dom-
icile; that by said will, which is set forth in full, Lewis M. Bur-
son, her brother, was constituted devisee and legatee of the resi-
due in question for life, and with provision therein to hold in trust
(in the event, which here arose, of his leaving no children) as fol-
lows: “It is my will that my estate shall go to such of my blood
relations as my said brother, Lewis M. Burson, trustee, as afore-
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said, may in his will direct.” The assets which came to said Lewis
M. Burson hereunder are stated at $29,500, mostly personal es-
tate; and of this it is alleged that the trustee loaned out $18,550 in
Walworth county, Wis, upon notes or bonds secured by real-es-
tate mortgagel, and that all of these securities (enumerated in the
bill) are in the hands of this complalnant “deposited with and in-
trusted” to her by said trustee. It is stated that Lewis M. Burson
died October 21, 1892, domiciled in said Monroe county, Pa., leav-
ing a will, there probated, which purports to make the defendant
Eliza J. Stroud (a blood - relatlve) appointee to take the estate so
left by Danelia 8. Burson, and named the defendant Mary E. Bur-
son, his wife, executrix. The bill alleges fraud in this appointment,
and states facts and circumstances leading up to the making of
this will, and the terms of a will, made simultaneously by said
appointee, in favor of the widow of said trustee, as showing the
fraud. The blood relatives of said Danelia 8. Burson are alleged
to be “so numerous that it would be absolutely impossible to de-
termine any considerable part of them,” and impossible to have
the #&aid .estate distributed among them. The prayer for relief
is to have this attempted appointment set aside as frandulent and
void; to have it adjudged that complainant “is entitled to have
dlstrlbuted and assigned to her by the proper probate court, or by
this court, all and singular the property and estate” of said Daneha
S, Burson; and for injunction, receiver, etc. Service upon the de-
fendants is claimed by publication, under an order of this court,
pursuant to section 8, ¢. 137, Stat. 1875, (section 738, Rev. St) The
defendants appeared by attorneys so far as to obtain extensions of
time to: plead or answer, but ask at this hearing to have their ap-
pearance taken as special, to plead to the jurisdiction. They file
separate pleas.

1. The plea of Eliza J. Stroud sets up several grounds attacking
the jurisdiction, viz.: (1) That the securities stated as in the pos-
session of the complainant and as trust estate of Danelia S. Bur-
gon were-in fact individual property and assets of Lewis M. Bur-
son; (2) that there is no property of the former estate within thig
jurisdiction; (3) that-the legal situs of these securities was in Penn-
sylvama, (4, 5) that legal proceedmgs were pending in Pennsyl-
vania, substantially as set forth in plea of Mrs. Burson; (6) that a
large number of the blood relatives of Danelia S. Burson are equally
interested with complainant, ought to be joined as co-plaintiffs,
and many are citizens of same state with defendants, respectively.

Objection is made to this plea that it is bad for duplicity or multi-
fariousness. It attempts to set up several distinet grounds of de-
fense, going to the jurisdiction, but not tending to a single point, as
required by well-settled rules of chancery practice. Story, Eq. Pl §
654; 1 Fost. Fed. Pr. § 124; Rhode Island v. Massachusetts; 14 Pet.
210; Farley v. Kittson, 120 U. 8. 303, 7 Sup. Ct. 534; United States
v. California & O. Land Co., 148 U. 8. 81, 13 Sup. Ct. 458. I think
this objection is well taken, and that the plea should be overruled
for that cause. o

It, would be the right, and the duty of the court, at the first op-
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portunity, to take notice of any matters which were patent impugn-
ing its jurisdiction, and without standing upon the form of presen-
tation or plea; and to that end a defect for duplicity might, per-
haps, be overlooked, or corrected by leave. 1 have, therefore, in
this view, and because argument was had upon all the points, con-
sidered the several grounds here stated by way of plea, and, aside
from that setting up proceedings pending in the courts of Pennsyl-
vania,—which is considered hereafter in reference to the plea of
Mrs. Burson,—it is my opinion that they would not prevent juris-
diction. If it be conceded for argument that the securities men-
tioned as in Wisconsin had no situs here to authorize a substituted
service upon the defendants under section 738, I think their volun-
tary appearance has made that service good. The right to require
suit to be brought in the district of their residence is a personal
privilege, which can be waived, and is waived by such appear-
ance. Toland v. Sprague, 12 Pet. 300; Ex parte Schollenberger,
96 U. 8. 369; Railway Co. v. McBride, 141 U. 8. 127, 11 Sup. Ct.
982. This want of situs is urged in behalf of the defendants to
defeat the operation of section 738. That would only affect the
question of service, as this statute confers no new jurisdiction of
the subject-matter, but only provides a means for serving notice
upon the defendant; and the inquiry, in that view, becomes imma-
terial after voluntary appearance. If it shall become material, I
think it will depend ‘upon circumstances not fully appearing at
this stage, and that the actual domicile of the owner would not
be the controlling inquiry. Story, Confl. Laws, § 550; Green v.
Van Buskirk, 7 Wall. 139; Pullman’s Palace Car Co. v. Pennsyl-
vania, 141 U. 8. 18, 11 Sup. Ct. 876. The question whether another
court has obtained possession of the res may then be potent.

The allegation in the plea that the securities are not the property
of the estate of Danelia 8. Burson, but of Lewis M. Burson, cannot
stand, for it is unsupported by answer; and the allegation of the
bill must be take as true. Rules 32, 39. The bill alleges the im-
possibility of naming or ascertaining all the blood relations. The
plea affords no light, and raises no issue fairly, upon that point.

2. The plea of Mary E. Burson sets out that the will of Danelia
S. Burson was probated in the office of register of wills for Monroe
county, Pa., and letters testamentary issued to Lewis M. Burson.
That upon his death, an account of the administration of said trust
by Lewis M. was stated and filed by his executrix January 26,
1893, and confirmed by the orphans’ court February 27, 1893. That
exceptions thereto were filed; among others, by complainant, May
22, 1893. Said court, by consent of complainant among others
appointed an auditor to examine and restate said trustee’s account,
. and “make distribution to the parties entitled to said trust estate.”
That on November 11, 1892, said complainant also petitioned said
court for “appointment of a trustee, and the investment of said
estate of said Danelia 8. Burson,” and that proceedings thereupon
were pending when this suit comménced. The following proposi-
tions must be taken as well setfled by repeated decisions of the
supreme court, viz.:
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(1) The pendency of a prior suit, in another jurisdiction, is not
a bar to a subsequent suit in a circuit court of the United States,
even though the two suits were for the same cause of action.
Stanton v. Embrey, 93 U. 8. 548; Insurance Co. v. Brune’s Assignee,
96 U. 8. 588; Crescent City Co. v. Butcherg’ Co., 12 Fed. 225.

(2) A circuit court of the United States has no jurisdiction to
set aside a will or, the probate thereof. Broderick’s Will, 21 Wall.
503; Ellis v. Davis, 109 U, 8. 485, 3 Sup. Ct. 327.

(3) It has jurisdiction, through its chancery powers, as an inci-
dent to the enforcement of trusts, to compel an administrator to ac-
count and distribute assets wrongfully withheld. Payne v. Hook,
7 Wall. 425; Johnson v. Waters, 111 U. 8. 640, 4 Sup. Ct. 619; Hayes
v. Pratt, 147 U. 8. 557, 13 Sup. Ct. 503.

(4) This jurisdiction cannot be taken where the assets of an es-
tate are in the possession of another court of competent jurisdie-
tion, through its administrator or other officer, to disturb or in-
terfere with that possession, or complicate the obligations of that
officer. .- Byers v. McAuley, 149 U. 8, 608, 13 Sup. Ct. 906; Yonley
v. Lavender, 21 Wall. 276; Heidritter v. Oil-Cloth Co., 112 T. 8.
294, 5 Sup. Ct. 135; Williams v. Benedict, 8 How. 112,

Testing the plea by these premises, it cannot be sustained upon
the bare showing of the pendency of proceedings in Pennsylvania
involving the same cause of action; and the bill does not attempt
to set aside a will, as such, or its probate. The only question, there-
fore, is whether it clearly presents a case of interference under the
fourth proposition, or whether it may leave a case for possible re-
lief under the third. The rule prohibiting interference where the
res i8 held by an administrator or other officer of a competent court
—and hence possession, constructively, in that court—is of the ut-
most importance. It saves from the intolerable confusion and dan-
ger which might arise under conflicting decrees and duties. The
court which first obtains jurisdiction and possession retains it
for final disposition, and cannot be displaced by another of co-ordi-
nate jurisdiction. If the allegations of this plea made clear show-
ing of such prior possession of the res, and attempted interference
by this bill, it should be allowed, to the end of obtaining speedy dis-
missal of the bill, if these allegations are conceded or sustained.
But I do not find such showing clearly made upon the face of

" this plea. It is not apparent that the pendency of probate proceed-
ings and accountings in the matter of the will of Lewis M. Burson
can hold the trust estate alleged under the will of Danelia S. Bur-
son; and there may be guestion as to the effect of the alleged pro-
ceedings on petition of this complainant for appointment of a trustee
of the latter estate, and of attempted discontinuance thereof, which
was conceded upon the argument. The plea alleges pendency
“when this suit was brought,” but not that it is still depending.
Story, Eq. PL § 737; Fost. Fed. Pr. § 129. The plea must be strictly
construed, and I think these allegations are not so clear and defi-
nite that they should be held conclusive against any equities in
the bill, if proved literally. Its allowance would put upon the com-
plainant the necessity either to reply, taking issue upon the facts,
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or to submit to dismissal. By reply, the complainant might be
held, under the chancery practice, to an admission “that, if the
particular facts stated in the plea are true, they are sufficient in
law to bar recovery; and, if they are proved to be true, the bill
must be dismissed, without reference to the equity arising from
any facts stated in the bill.” Farley v. Kittson, 120 U. 8. 303, 314,
7 Sup. Ct. 534; Rhode Island v. Massachusetts, 14 Pet. 210. The
course required in the Rhode Island case, of presentation of the
important jurisdictional issues by answer, is applicable here, and
will tend to expedite a final determination.

The pleas of both defendants are therefore overruled, but with-
out prejudice to their right to set up any defenses therein by answer,
and with leave to answer on or before the first Monday of January,
1894.

——— —

DAVID BRADLEY MANUF'G CO. v. EAGLE MANUF'G CO.
MOLINE PLOW CO. v. SAME.
(Circuit Court of Appeals, Seventh Circuit. December 9, 1893.)
Nos. 22, 26,

Res JUDICATA—JUDGMENT IN EVIDENCE—PLEADING-—WAIVER.

‘Where a decree in a former suit is introduced In evidence on stipulation
without objection on the ground that it was not properly pleaded, full
effect should be given to such decree as a bar to the second suit, even
though it is not properly pleaded.

On petition for rehearing. For report of decision on former hear-
ings of appeals, see 57 Fed. 980, 992.

Bond, Adams & Pickard, for appellant.
George H. Christy, for appellee.

JENKINS, Circuit Judge. The appellants present petitions for
rehearing, principally upon the ground that we erred in holding that
the former decree could be here considered. This proposition is
predicated upon the ground that the former decree was not pleaded;
and it is insisted that we have overlooked the rule that no decree
gan bl(le made in favor of the complainant on grounds not stated in

is bill.

The case of Crocket v. Lee, 7 Wheat. 522, is supposed by counsel
to be decisive against our decision. There the case below turned
principally on the question whether a certain location was too vague
to be supported; and it was insisted upon appeal that the decree
was erroneous, because the court should have disregarded the testi-
mony in that respect, for the reason that neither its vagueness nor
its certainty had been put in issue by the pleadings; and the court
so held. But that court, recognizing the ipjustice of permitting
parties to try and submit their cause in the court below upon an
issue not raised by the pleadings, and to enter that objection for the
first time upon appeal, while feeling bound to assert the rule, was
very careful to find a ground upon which to reverse the cause, with
direction to permit the parties to amend their pleadings. This case
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