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other special defenses to a suit for infringement, this: that the in-
vention has “beeni in use or on sale in this country for more than
two years before his application for a patent.” The answer set
up “that the alleged invention was in public and common use, and
on sale, with and by the knowledge and consent of the patentee, for
more than two years before the application.” It did not in terms
allege that such public use was “in this country,” as the statute pro-
vides. While this defense may not bave been pleaded with techni-
cal accuracy, yet the testimony tending to establish it was received
on the final hearing without any objection. The first time the ques-
tion has been raised, as appears from the record, is on the argument
of the appeal in this court; and here it is too late. Roemer v.
Simon, 95 U. 8. 214, 220; Loom Co. v. Higgins, 105 U. 8. 580, 595.
That the invention covered by the patent, or at least something
very similar to it, had been in use and on sale for more than two
years prior to the date of the application, does not admit of doubt;
and that such use was not an experimental one seems to be clear
from the testimony. The application for a patent was on October
14, 1882, In the spring of 1880, J. (. Smith & Co., the predecessors
of appellant, were engaged in the manufacture and sale of bed bot-
toms. In the catalogue issued by them in March, 1880, there is
described and advertised what is called “No. 27;” and the testimony
of the patentee, a member of the firm, is that during the years 1880
and 1881 they sold quite a number of them,—probably 200 or 300,
and possibly 500,—50 or more having been sold before the 14th of
October, 1880, In that catalogue, beneath the cut of No. 27, were
these words: '
“In offering our No. 27 to the trade, we recognize the growing demand for
an all-wire spring bed. After a long series of experiments, we have been
able to produce a bed which is unequaled for cheapness, lightness, durability,

and comfort. Mattress manufacturers will find this an excellent bed to up-
holster.”

The patentee testified, in answer to a question as to whether the
sales made in 1880 and 1881 were as an experiment or for gain, that
“the sales were made as an experiment, as we do with everything
else we get up; to put it on the market to see how the trade will
take it; to see how it will take with the trade,”—and in response to
a further question, as to what arrangement or understanding was
had with the purchasers about the beds giving satisfaction, made
this reply: “I had the understanding that, if any of them did not
give satisfaction, they could return them, and I would replace them
with the latest improvement of that or other beds; so they were
satisfied.” It is scarcely necessary to refer to the testimony offered
by the defendant, tending to show that some at least of these sales
were made in the ordinary course of business, and without any con-
ditions named or suggested, and that a market was sought for the
goods precisely as for other manufactured articles; for, upon the tes-
timony of the patentee himself, it is obvious that what was done
in the spring and summer of 1880 was not for the mere purpose of
“experiment,” as that term is used in patent law. The invention
was one which the inventor could have tested in his own home, and
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by use in his own fainily. He did not sell simply one or two, and
wait to see how they satisfied the purchasers or what defects were
discovered by them; but the firm of which he was a member invited
the public to buy, representing the beds to be unequaled, and con-
tinued to manufacture and sell them from month to month and from
year to year, in the same manner as any other article in their stock
was manufactured and sold; and each sale was made at a profit,
and with the contemplation of a profti. The experiment was not a
testing for the purpose of discovering defects and perfecting the
invention, but a testing of the market, and to see how the article
would sell, or, as the inventor said, “to see how it will take with the
trade,” It was a trader’s, and fiot an inventor’s, experiment. Such
a use does not carve an exception out of the statute. See the fol-
lowing cases: Elizabeth v. Pavement Co., 97 U. 8. 126; Egbert v.
Lippmann, 104 U. 8. 333; Manning v. Glue Co., 108 T. 8. 462, 2 Sup.
Ct. 860; Manufacturing Co. v. Sprague, 123 U. 8. 249, 8 Sup. Ct. 122;
Andrews v. Hovey, 123 U. 8. 267, 8 Sup. Ct. 101; Root v. Railroad Co.,
146 U. 8. 210, 13 Sup. Ct. 100. In Egbert v. Lippmann (page 336)
it was said by the supreme court:

“We observe, In the first place, that, to constitute the public use of an inven-
tion, it is not necessary that more than one of the patented articles should be
publicly used. The use of a great number may tend to strengthen the proof,
but one well-defined case of such use is just as effectual to annul the patent
as many. McClurg v. Kingsland, 1 How. 202; Fruit-Jar Co. v. Wright, 94
U. 8. 92; Pitts v. Hall, 2 Blatchf. 229. For instance, if the inventor of a
mower, a printing press, or a railway car' makes and sells only one of the
articles invented by him, and allows the vendee to use it for two years,

without restriction or limitation, the use is just as public as if he had sold
and allowed the use of a great number,”

And in Manufacturing Co. v. Sprague, 123 U. 8. 264, 8 Sup. Ct. 122,
this rule as to the character of the testimony was laid down:

“In considering the evidence as to the alleged prior use for more than two
years of an invention, which, if established, will have the effect of invalidating
the patent, and where the defense is met only by the allegation that the use
was not a public use in the sense of the statute, because it was for the pur-
pose of perfecting an incomplete invention by tests and experiments, the
proof on the part of the patentee, the period covered by the use having been
clearly established, should be full, unequivocal, and convincing.”

Finally, it is insisted that the patented invention is substantially
different from that manufactured and sold in 1880. In the language
of counsel:

“The bed bottom used by Smith prior to October 14, 1880, was not the
same invention patented by him, but was an imperfect, immatured, im-
practical, and unsuccessful bed bottom, and a mechanical and commercial

failure, and wholly a different mechanical structure from the one patented,
both in its results and construction.”

The invention, it may be said in a general way, consisted of a
bank of wire springs fastened together at both top and bottom
by a series of tie rods and hooks, running laterally and crosswise.
" These tie rods and hooks, and the upper and lower coils of the
springs to which they were attached, formed, as it were, two hori-
zontal planes, kept apart by the intervening springs. A pressure
upon apy part of the upper plane was met, not simply by the resist-
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ance of the particular spring under the place of pressure, but, by
reason of the hooks and tie rods, was distributed upon the sur-
rounding springs. These hooks and rods were therefore important
factors in keeping the springs in place, and thus securing the stabil-
ity of the bed. In both the bed manufactured and sold in 1880 and
that described in the patent the hooks were formed by an extension
of the upper coils of the springs. In the latter this extension was
carried round the next lower coil, making what is called a “closed
head,” while in the former it was not so carried round. But this
change does not seem to us a vital one, nor was it apparently so re-
garded by the patentee. _In the specifications he says: ‘“The hooks,
b, b, are preferably an extension of the upper coil, being carried
around the next lower coil, and then extended in the form of a
hook.” 'And, again: “The hooks, b, b, are the most desirable means
for locking the tie loops, C, C, to the springs; but I do not desire
to be confined thereto, as other means can be used to fasten the ties,
C, C, to the springs.” The manner of tying was evidently not of the
substance of the invention. '

In conclusion it may be said that the matter of obtaining a patent
was an afterthought, and one that came too late to be of any avail
to the patentee, even if there was in the construction of the bed
such a display of inventive skill, and such novelty and utility, as
gave a right to a patent, and of that we express no opinion.

The decree is affirmed.

GILCHRIST et sl. v. HELENA HOT SPRINGS & SMELTER R. CO. et al
(Cireuit Court, D. Montana. November 6, 1893.)
No. 114,

1. EQuiTy JURISDICTION—STATUTORY LIENS—ENFORCEMENT.

Equity has jurisdiction to enforce statutory liens when the statute
itself provides no method of enforcement. Machine Co. v. Miner, 28
Kan. 441, distinguished.

2. BAME—FREDERAL COURTS—ENFORCING STATE STATUTORY LIENS.

In cases of proper citizenship, the federal courts have equitable juris.
diction to enforce against railroad companies judgments rendered in the
state courts on material or labor claims, when the state statute makes
such judgments superior liens on the property of the company in the
county of their rendition, without providing any method of enforcing
the same or binding other persons who claim interfering liens.

8. Same—RreHTS OF THIRD PERSONS.

In such a proceeding the fact that the judgment was based upon a
bill of exchange will not prevent the court, at the instance of other lien
claimants, from going behind the same, and determining whether the
congideration therefor consisted in fact of labor or material furnished.
Hassall v. Wilcox, 9 Sup. Ct. Rep. §90, 130 U. 8. 493.

4. CONSTITUTIONAL LAw — RESTRICTIONS ON STATES — EQUAL PROTECTION OF
THE LAWS—RAILROAD COMPANIES.

A provision in a state statute (Comp. St. Mont, ¢. 25) that judgments
for labor and materials furnished to railroad companies organized there-
under shall constitute a lien superior to that of any mortgage or deed
of trust does mnot deprive such companies or their mortgagees of the
equal protection of the laws, within the meaning of the fourteenth
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amendment to the constitution of the United States. San Mateo Co. v.
‘Southern Pac. R. Co., 13 Fed. Rep. 722, 8 Sawy. 238, distinguished.

S, BaME—BTATE CONSTITUTIONS—LEGISLATIVE POWER.

Limitations placed upon the legislative power of a state by its con-
stitution cannot invalidate a pre-existing territorial law, which was
adopted and continued in force by the same convention which formed
the constitution.

6. Rainroap LIEN LAWS—“WORK AND LABOR” CLAIMS—WHAT ARE.

Persons who occupy the positions of managing agent and superintend-
ent of trains, but who also, on occasion, run trains, clean cars, repair
track, and act as “general utility” men, must be considered as performing
“work and labor,” within the Montana railroad lien law, (Comp. St.
Mot ¢. 25, § 707;) but it is not so with one who merely has charge of
the office and of the receipts, and keeps in a book the time of the work-
men as handed in to him. Mining Co. v. Cullins, 104 U. S. 176.

In Equity. Bill by Thomas Gilchrist, Charles Gilchrist, and W.
B. Edgar, copartners as Gilchrist Bros. & Edgar, against the Helena,
Hot Springs & Smelter Railroad Company, to enforce the lien of
certain judgments recovered in the state courts. The cause was
commenced in a state court, but the Northwestern Guaranty Loan
Company, having intervened and filed a cross bill, removed the
case to this court.

For former opinions, see 47 Fed. Rep. 593, and 49 Fed. Rep. 519.

Leslie & Craven, for plaintiff.

Toole & Wallace and A. K. Barbour, for defendant Northwestern
Guaranty Loan Co., intervener and cross complainant.

Walsh & Newman, F. P. Sterlirig, McConnell, Clayberg & Gunn.
M, Bullard, and H. C. Smith, for defendant lienholders.

H. G. McIntire, for defendant Farmers’ Loan & Trust Co.

KNOWLES, District Judge. Thomas Gilchrist and his partners
obtained a judgment against the Helena, Hot Springs & Smelter
Railroad Company for the sum of $2,299.81, in the district
court of the county of Lewis and Clarke, state of Montana. They
allege in their bill that their said judgment was for material bought
and farnished to said railroad company by plaintiffs upon and in
the use of the property of said company. It is alleged that the
Helena, Hot Springs & Smelter Railroad Company is a corporation
organized under the laws of the state of Montana; that, by virtue
of said law, said judgm'ent is a lien upon the property of said rail-
road company in Lewis and Clarke county, Mont. They also set
forth the railroad property of said company in said county. It
appears, further, that the Farmers’ Loan & Trust Company, one of
the defendants, is a corporation organized under the laws of the
state of New York, and holds a trust deed upon the property of said
railroad company to secure the payment of certain bonds of the
said railroad company. They further charge that certain other de-
fendants named in the bill have judgments which they claim are
liens upon the property of said railrocad company.

This cause was commenced in the district court of Lewis and
Clarke county, Mont. Upon its own motion, the Northwestern
Guaranty Loan Company was made a party defendant. It is a
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. .corporation, as it appears, organized under the laws of the state
of Minnesota. Said ¢ompany, upon its petition, had said cause
removed to this court. In this court said Northwestern Guaranty
Loan Company filed its cross bill, contesting the rights of all
the parties to the original bill, save those of the Farmers’
Loan & Trust Company. In said cross bill it was claimed that
the deed of trust given to said Farmers’ Loan & Trust Com-
pany was prior to the lien of plaintiffs and of all the other lien
claimants in the bill, and that it was a beneficiary under said deed
of trust, being the holder of certain bonds secured thereby, and that
said Farmers’ Loan & Trust Company, had failed to protect their
rights. Issues were joined upon the allegations of the cross bill,
setting forth the prior lien under the deed of trust. The matter
was referred to the master in chancery of the court to determine as
to whether the judgment of plaintiffs and the several judgments
obtained by certain of the defendants against the Helena, Hot
Springs & Smelter Railroad Company were for materials furnished
for, or labor and work done upon, the property of said company.
The deed of trust antedated the judgments. By the terms of this
deed of trust, a conveyance was made of all the property, franchises,
and income of the said railroad company, and of all property, righis,
and franchises of the company, of whatsoever nature, it should ac-
quire thereafter. This was in accordance with the power eonferred
upon such corporations by Comp. St. Mont. p. 824, § 706.

The defendants, in the cross bill, claimed a lien by virtue of the
provisions of said Comp. 8t. p. 824, § 707, which is as follows:

“A judgment against any railway corporation for any injury to person or
property, or for material furnished, or work or labor done upon any of the
property of such corporation, shall be a lien within the county where
recovered on the property of such corporation, and such lien shall be prior
ang superior to the lien of any mortgage or trust deed provided for in this
ac ”

The act referred to is found in chapter 25, p. 807, Comp. St.
Mont., and is the act authorizing the formation of such corporations
as the Helena Hot Springs & Smelter Railroad Company. The first
point I shall consider is the jurisdiction of this court over the sub-
ject-matter presented in the original bill, sitting as a court of
chancery, It is claimed by the plaintiff in the cross bill that the
lien of the judgment creditors in the case' at bar is a legal lien
given by law, and hence cannot be enforced in a court of chancery,
and hence this court can have no jurisdiction of the matters set
forth in the original bill. No doubt this point can be presented at
any time in this court. It is true that the lien given in this case
is a statutory lien. But that is no reason why it may not be en-
forced in equity. Pomeroy, in his Equity Jurisprudence, (volume 1,
§ 167,) classes statutory liens as coming exclusively within the juris-
diction of a court of equity, and adds:

“In addition to the liens above mentioned, which belong to the general
equitable jurisdiction, the legislation of many states has created or allowed
other liens which often come within the equity jurisdiction im respect at

least to their means of enforcement. The so-called ‘mechanics’ liens’ may be
taken as the type and illustration of this class.”
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A lien is a security, and, in a case like the one at bar, is given
by law to secure the payment of money. It is as much a security
as a mortgage, which is given by contract. In the Case of Brod-
erick’s Will, 21 Wall. 520, the supreme court said:

“Whilst it is true that alterations in the jurisdiction of the state
court cannot affect the equitable jurisdiction of the circuit court of
the United States so long as the equitable rights themselves remain, yet
an enlargement of equitable rights may be administered by the circuit courts,
as well as by the courts of a state. * * * Indeed, much of equitable juris-

diction consists of better and more effective remedies for attaining the rights
of parties.”

In the case of Ex parte McNiel, 13 Wall. 236--243, the supreme
court said:

“A state law cannot give jurisdiction to any federal court; but that is not
a question in this case. A state law may give a substantial right of such a
character that, when there is no impediment arising from the residence of
the parties, the right may be enforced in the proper federal tribunal, whether
it be a court of equity, of admiralty, or of common law. The statute in such
cases does not confer the jurisdiction. That exists already, and it is evoked
to give effect to the right by applying the appropriate remedy. This princi-
ple may be laid@ down as axiomatie in our national jurisprudence.”

Generally, it may be said, when a statute gives a new equity, a
federal court can be called upon in a proper case to enforce it.
Holland v. Challen, 110 U. 8. 15, 3 Sup. Ct. Rep. 495. Here, in
this case, is a lien given,—a right. Is there a plain, speedy, and
adequate remedy at law for enforcing it and making it available?
The corporation against which a judgment, such as is provided for in
section 707, is obtained would be bound by it, but no corporation or
person other than the one who was a party to that judgment would
be bound thereby. This the plaintiff in the cross bill contends for.
In pursuance of this principle, the said judgments were referred
to a master in chancery for examination. This was the view of
the supreme court in the case of Hassall v. Wilcox, 130 U. 8. 493,
9 Sup. Ct. Rep. 590, which was a case involving the rights of a
lien claimant under a statute of Texas similar to the one under
consideration. None of the other judgment claimants in this case
would be bound by the judgment of Gilchrist and others so far
as it was sought to be enforced as a lien. As to the question as
to whether Gilchrist and others had a right to a lien for supplies
furnished the railroad company, the Farmers’ Loan & Trust Com-
pany, and any one claiming under their deed of trust, in a proper
case, had a right to inquire into the facts. As to whether it was
a lien prior to other judgments, the persons holding those judg-
ments had a right to inquire as to the facts. As to whether the
lien of Gilchrist and others was a lien prior and superior to the
deed of trust of the Farmers’ Loan & Trust Company depended
upon extrinsic facts. As against such company, the judgment does
not establish this. What plain, speedy, and adequate remedy at
law is afforded said plaintiff in the original bill, at law, to estab-
lish this lien? Nomne. DBut this lien is a right which these par-
ties had a right to have enforced. Here is a ground for the inter-
position of a court of equity. The law says that the lien shall
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be prior and superior to the deed of trust, but there is no way of
declaring this, and binding the parties, but in a court of equity,
upon. an. investigation of the facts. One of the reasons for exer-
cising equity jurisdiction in certain cases arises from the necessity
of determining the priority of liens. Pom. Eq. Jur. §§ 677, 716.
The case of Insurance Co. v. Heiss, 141 111, 35, 31 N. E. Rep. 138,
shows how, when required by the necessity of a case, a court of
equity may be resorted to in order to make judgments at law effec-
tual. In that case certain parties had obtained judgments against
a railroad company for damages for injuring their lots jutting upon
a street along which a street railroad passed. There damages were
given by the constitution of the state of Illinois. The railroad
company had executed a mortgage with provisions similar to these
in the deed of trust in this case. - The question presented was
as to whether these judgments could be made a prior charge upon
the railroad to that of the mortgage. There was no question as
to the jurisdiction of the court in that case. It was held they
could.

The case cited by the plaintiff in the cross bill, of Machine Co. v.
Miner, 28 Kan. 441, I do not think is in point in this case. There
the judgment was an ordinary judgment at law, and was made a
lien by law. There was no necessity of establishing any extrinsic
facts to show that it was a lien. The judgment was a lien from
the date it was docketed. There was no question of prior liens,
and the court said that, upon the facts stated in the bill, the plain-
tiff had a plain, speedy, and adequate remedy at law. If Mr. Jones,
in his work on ILiens, (section 112,) maintaing that in all cases
where a statutory lien is created, if the statute does not provide
a means for enforcing the same, it cannot be made available, I
do not think he is supported by the authorities or by reason. TUn-
doubtedly, where a lien is created by statute, and the statute pro-
vides a remedy for enforcing it, and it appears to be an exclusive
remedy, no other can be resorted to. But where a lien is created
by statute, and no adequate remedy is provided for enforcing it,
a regort to a court of equity may be had. As before stated in
Ex parte McNiel, supra, when such a right as a lien is established,
generally a court of equity may be invoked to give effect to the
right by applying the proper remedy. The case cited to sup-
port what would appear to be the position of that learned author
is Canal Co. v. Gordon, 6 Wall. 561, but surely that case does not
support any such position. In that a mechanic’s lien is enforced
by an action in equity, and there is no claim that the statute pro-
vides this remedy. In fact, as before stated, the state legisla-
ture could not give a federal court that jurisdiction. Its chan-
cery jurisdiction depended upon its general equity powers. Of
course, as said in that case, the court could not give any rights to
the lienholders beyond those given by the statute. But rights
and remedies are not the same. TUpon a full consideration of this
point, I am satisfied that the state court had, and that this court,
has, jurisdiction, as a court of chancery, to enforce this lien. I
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should not have considered the matter so fully had counsel for the
plaintiff in the cross bill not so persistently urged it upon the
court.

The next point for consideration is as to whether that provision
of said section 707 which makes the lien given a lien prior to the
deed of trust executed by the railroad company to Farmers’ Loan
& Trust Company is void, as being in contravention of the four-
teenth amendment to the constitution of the United States, in
so far as it provides that no state shall deny to any person within
its jurisdiction the equal protection of the law. It is claimed that
this statute applies only to corporations, and not to natural per-
sons, and embarrasses the corporations in raising money to build
railroads, while natural persons labor under no such disabilities,
and that, within the meaning of this amendment, a “corporation”
is a person entitled to the benefits of its provisions. It will be
observed that the lien of the judgment named in section 707 is to .
be prior and superior to the lien of any mortgage or deed of trust
provided for in the act in which it is found, which is the act pro-
viding for the creating of railroad corporations. Section 691 of
that act provides generally that the corporation it authorizes may
mortgage its property and income. Section 706 of that act, after
providing that any railroad corporation may make securities and
bonds, reads:

“And to secure the payment of all or any of such bonds, securities or obli-
gations and the interest thereon, may make, execute and deliver such mort-
gages or deeds of trust upon all or any part of its property, income and
franchises, as the board of directors may determine or direct; and if any
such mortgage or deed of trust shall so provide and to that extent it shall
so provide, it shall be and remain a valid lien upon property, rights, and
franchises of the company of whatever nature or kind afterwards acquired,
as well as upon property, rights and franchises owned or possessed by the
company at the time of its execution, irrespective of the law relating te

chattel mortgages, and any such mortgage or deed of trust shall be taken,
held and enforced in the same manner as mortgages of real estate.”

Here it will be seen that a railroad company may mortgage its
income, its property, both real and personal which it has at the
date of the mortgage or deed of trust, and also all that it may there-
after acquire. Its mortgage upon personal property shall be treated
as a mortgage upon real estate. No such powers as these are
given to a natural person building a railroad. It will be seen that
under such powers a railroad corporation may, as soon as it es-
tablishes the right of way for its railroad, execute a mortgage or
deed of trust which will effectually cover up its property, of every
kind and nature, and practically prevent it being subject to the
payment of any debts it may coniract without some such provi-
sions as are contained in such section 707. It is well known that
about all the property a railroad corporation possesses when it
undertakes to build a railroad is its franchise and a right of way.
Labor builds the road, equips it, and runs it. If a natural per-
son undertakes to build a railroad, those who contribute work for
its construction or furnish materials therefor have a lien upox
the same, in fact prior to any mortgage upon the same. It will
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be observed by reference to sections 1370 and 1376, div. 5, Comp.
St. Mont., that this must be so, for about all that pertams to a
railroad is the result of labor. Railroad property is classed as
belonging to a peculiar class. Farmers’ Loan & Trust Co. v. Kan-
sas City, W. & N. W. R. Co., 53 Fed. Rep. 192. Statutes which
create liens for labor and material furnished a railroad company,
and which make them prior to a mortgage or deed of trust there-
on, are not uncommon. Jones on Liens (volume 2, § 1628) says:
“It is within the legitimate scope of legislative power to provide
for such liens.”

The very question under consideration in this case was decided
in the case of Trust Co. v. Sloan, 65 Iowa, 653, 22 N, W. Rep. 916,
and it was there held that such liens were not in contravention of
the fourteenth amendment to the United States constitution, ILiens
created in certain cases subsequent to the execution of a mortgage
have been sustained. In the case of Provident Inst. v. Jersey City,
113 U. B. 515, 5 Sup. Ct. Rep. 612, the question as to whether certain
water rates whlch were made a lien on the property where used
prior to any mortgage thereon, although the lien accrued subsequent
to the mortgage, was considered with reference to the fourteenth
amendment to the constitution. There the contention was that
such a law deprived a mortgage holder of property w1thout due pro-
cess of law. This the court denied, and said:

“When the complainant took its mortgages, it knew what the law was.
It knew that by the law, if the mortgaged lot should be supplied with
Passaic water by the city authorities, the rent of that water, as regulated and
exacted by them, would be a first lien on the lot. It chose to take its mort-
gage subject to this law, and it is idle to contend that a postponement of
its lien to that of the water rents, whether after accruing or not, is a depriva-
tion of its property without due process of law. Its own voluntary act—its
own consent—is an element in the transaction ”»

Now, while the point was not presented in that case that the
mortgagee was deprived of the equal protectlon of the law, it does
seem that the same principle was invoked in that case as should ap-
ply to this. Knowing the law, the grantee in the deed of trust took
the conveyance, and voluntarily took it. A lien of this class was
sustained without question in Brooks v. Railway Co., 101 U. 8. 443.

The law allowing such liens being constitutional in all cases
where the question is not presented as to whether it deprives any
one of the equal protection of the law, the question would arise as to
whether any one having the same rights under the law as a railroad
corporation was given different privileges, and not made subject
to the same conditions as the railroad corporation under the state
law. The truth is that, with the view of facilitating the construc-
tion of railways, corporations organized for that purpose are given
privileges under the statute not given to a natural person. They
stand upon. a different footing, and ought not to complain because
different laws are made applicable to them. The statute affects
all railroad corporations organized under the laws of the state. 1In
the case of Railway Co. v. Mackey, 127 U. 8. 205, 8 Sup. Ct. Rep.
1161, the supreme court, speaking by Justice Field, said:
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“And when legislation applies to particular bodies or associations, impos-
ing upon them additional liabilities, it is not open to the objection that it
denies to them the equal protection of the laws if all persons brought under
its influence are treated alike under the same conditions.”

I do not think the case of San Mateo Co. v. Southern Pac. R. Co.,
8 Sawy. 238, 13 Fed. Rep. 722, in point. In that case it appears
that, by a law of California, the property of the railroad company
was so assessed as to make it pay in taxes $2,000, when a natural
person, on property of the same assessed value, would be compelled’

to pay only $400. This was in its nature compulsory,—nothing.
" voluntary about it. That was certainly a different case from the
one at bar. Here the contract was entered into voluntarily, with
a knowledge of the law which entered into, and formed a part of
the contract, as much as though written out therein. None of the
other cases cited upon this point seem to me to be more pertinent
than this. For these reasons, I think it cannot be maintained that
said section 707 is in contravention of any of the provisions of said
fourteenth amendment, as claimed by said plaintiffs in the cross
bill.

This court is also asked to declare that this section 707 is in
violation of that provision of the constitution of the state of
Montana which provides that, in all cases where a general law can
be made applicable, no special law shall be enacted. Federal courts
always approach the construction of a state constitution with some:
hesitancy. Where a state court of authority has performed that
duty, a federal court will follow its ruling. In this case, so far as
I am informed, this question has not been considered by our state
courts. The question, however, has been presented in other states,
where a similar provision prevails. It has been generally decided
that, when the question arises, it is within the provinee of the
legislative authority to determine when a general law would be ap-
plicable, and when not. State v. Hitcheock, 1 Xan. 178; Johnson
v. Railroad Co., 23 T11. 202; Hess v. Pegg, 7 Nev. 23; Gentile v. State,
29 Ind. 409.

It should be further remarked that the provision of the constitu-
tion of the state referred to is a limitation upon the powers of the
legislative assembly of the state, which assembly was created by
that constitution, and hence must refer to the acts of that assembly.
The statute under consideration was a territorial statute, and was
adopted by the constitutional convention which formed the state
constitution, and provided that it, with all other laws not in con-
flict with the constitution, should remain laws of the state until
repealed by the legislative authority; hence this law cannot come
within the provisions of the constitution referred to.

Plaintiff in the cross bill makes several objections to the report
of the master in chancery to whom this cause was referred. The
first of these is that the master erred in finding that the judgment
of Gilchrist and others was for material furnished for and used upon
the road of said railroad company, because the cause of action upon
which they obtained judgment was based upon a bill of exchange,
and not upon an account. I have before said those claiming under



716 .. = - FEDERAL REPORTER, Vol. 58.

the deed.of trust were not bound by that judgment; that it could
be shown, where it was a party, whether or not the judgment was
for material furnished for, or for work or labor done on, the railroad
property of said railroad company. In the case of Hassall v. Wil-
cox, 130 T. 8. 493, 9 Sup. Ct. Rep. 590, it was held that the master
could inquire into the congideration of a promissory note which was
the basis of a cause of action upon which a judgment was obtained,
and determine how much of it was for work and material furnished
the railroad company in that case mentioned, with the view of
showing how much of the judgment obtained upon the promissory
note was a lien under the laws of Texas. In the light of this de-
cision, I can sée no objection to the master inquiring into the con-
sideration for that bill of exchange, and determining whether or
not the consideration therefor was for materials furnished the
railroad company. The objection is overruled.

The second objection I will notice is that referring to the ob-
jection to the finding that William C. Humbert and James 8. Dunn
each performed work and-labor upon the property of said railroad
company. Humbert testified:

-“TI suppose I was managing agent of the ecompany. I had various positions
there. I had charge of their business in carrying on, conducting, and oper-
ating the road. Xept the time books, and looked after the men. Paid them
when I had money. Ran as conductor. Worked on the railroad track,—
kind of a general utility man. Helped around the roundhouse.”

| The testimony of Dunn was as follows:

“I was hired to take general charge of the running.of the trains. In doing
that, I have at times acted as econductor of the cars, fired engines, run them,
helped clean, fired, attended to track repairs, etc.; that is to say, whenever
my services were wanted, at any time, I was always generally on hand to
take my hand in it, either as superintendent or a laboring man. I acted in
all capacities.”

This testimony brings these men within the rule expressed in the
case of Mining Co. v. Cullins, 104 U. 8. 176. The lien law of Utah
under which the action arose provided that any person or persons
who shall perform any work or labor upon any mine, or furnish
any materials therefor, etc., shall be entitled to a lien. The court,
in interpreting that statute, held that a person hired to oversee
the mines, and generadly to control and direct the working and de-
velopment of a mine, and who did, in the performance of his duties,
some manual labor, came within the meaning of the statute, and
was classed as a man who performed work and labor upon the mine.
The lien given in the said section 707 is for a “judgment against
any railroad corporation * * * for work or labor done upon
any of the property of such corporation.” The language of the two
statutes is the same, and the interpretation should be the same.
This objection is overruled. »

The third objection calling for notice is as to the finding that one
William Kirkham had performed work and labor upon the property
of the railroad company. In his evidence he said:

“I had charge of the office and charge of the receipts, and kept the time

book, and looked after things generally in the office. By the time books, I
mean the time of the men who worked,”
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This cannot be classed as work done on the property. It is not
claimed that he looked after the men and kept their time, but that
he kept in a book an account of their time given in to him. If his
work could be classed as wotk and labor done on the property of the
company, then the services of a secretary of the company or of an
attorney of the company would come under the same class. While
the law under consideration should be liberally construed, still the
language “work and labor upon any of the property of the com-
pany” should not be extended beyond its general meaning.

I think this objection is good, and should be sustained.

[ |

BRIGGS v. STROUD et al.
(Circuit Court, E. D. Wisconsin. November 23, 1803.)

1. EQUIiTY PLEADING—JURISDICTIONAL PLEAS—DUPLICITY.
A plea to the jurisdiction which sets up matters affecting the validity
of the service, matters showing want of proper citizenship, and also the
pendency of a prior suit, is bad for duplicity.

2. BAME—SUFFICIENCY—PRrIoR SuiT PENDING.

‘Where a bill is brought to set aside an alleged fraudulent appointment
under a will and to enforce the rights of a distributee in the estate, a
plea which merely alleges the pendency of prior proceedings in the or-
phans’ court of another state, without distinctly showing that such court
has possession of the res, should not be sustained.

8. APPEARANCE.
An appearance by attorney, so as to secure an extension of time to
plead or answer, is a general appearance, and defendants cannot there-
after have their appearance taken as special to plead to the jurisdiction.

In Equity. Bill by Elizabeth H. Briggs against Eliza J. Stroud
and Mary E. Burson. Heard on pleas to the jurisdiction. Pleas
overruled.

Spooner, Sanborn & Kerr, for complainant. '
Van Dyke & Van Dyke and 8. Holmes, for defendants,

SEAMAN, District Judge. The question here is upon the suffi-
ciency of the pleas filed by the defendants, respectively, to the bill
of complaint. The bill alleges that the complainant is a citizen
of Wisconsin, and of this district, and the defendants, respectively,
of New Jersey and Pennsylvania, and states the amount in contro-
versy as $25,000 and over. It alleges rights of complainant to the
corpus of the estate of one Danelia 8. Burson, as her niece, next of
kin, and sole heir at law; that said Danelia 8. Burson died
testate, September 2, 1882, domiciled in Monroe county, Pa., and her
will was duly probated in the orphans’ court of said place of dom-
icile; that by said will, which is set forth in full, Lewis M. Bur-
son, her brother, was constituted devisee and legatee of the resi-
due in question for life, and with provision therein to hold in trust
(in the event, which here arose, of his leaving no children) as fol-
lows: “It is my will that my estate shall go to such of my blood
relations as my said brother, Lewis M. Burson, trustee, as afore-



