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understood that the Chilian was under a time charter. They had
previously been paid by the company for similar services to other
vessels chartered by the company; and they either knew, or would
have learned on the least inquiry, that the company, by t_he charter
of the Chilian, was bound to pay for the charges in question. Had
the vessel been, in fact, looked to for payment, and a bill therefor
rendered either to the master or to agents of the owners of the ship
in this port, the charges, if proper against either, would have been
paid at once; for the agents of the vessel, it is proved, had abundant
means in their hands to discharge all the ship’s obligations. The
bill was not presented to either, because neither was expected to pay
it, but the company only. :

Under such circumstances, this court has uniformly held the serv-
ices to have been rendered on the personal credit of the charterer;
and that no lien arises upon the vessel, or any claim upon her own-
ers. See The Kate, 56 Fed. Rep. 614, and cases there cited.

The libel must be dismissed, with costs.

MHB VIGILANCIA,
THE ALLIANCA.
‘ THE ADVANCE.
AMMON et al. v. THE VIGILANCIA. SAME v. THE ALLIANCA.
SAME v. THE ADVANCE.!®
(District Court, S. D. New York. November 2, 1893.) R

L MarnTve LiIEN—SuPPLIES—WHAT DELIVERY CREATES LIEN.

There can be no delivery to the ship, in the maritime sense, either of
supplies or cargo, so as to bind her in rem, until the goods are either
actually put on board the ship, or else brought within the immediate
presence or control of her officers.

% SaME—HOME PORT — GooDs DELIVERED T0 TRUCEMAN IXK ForereNn PorT—
Prace or SurPLY.

A steamship company was organized under the laws of New York, and
its ships were docked in Brooklyn, the home port. Libelants, at Jersey
City, delivered such supplies of oleomargarine as were ordered from
time to time by the steamship company to trucks employed by libelants,
which transported the supplies to the ships. The sale of oleomargarine
is prohibited by the laws of New York. On the fallure of the steamship

. company, libelants claimed that as the supplies had been delivered at
Jersey City, to which port the ships were foreign, the title to the sup-
plies passed there, and that a maritime lien was thereby created on the
vessels. Held, that the place where the ships lay was the test of the
place of supply, and that the supply was not complete until the dellvery
to the ships where they lay, and, as this was in their home port, no
maritime lien was created thereby.

In Admiralty. Libels in rem for the value of supplies furnished.
Dismissed.

Hyland & Zabriskie, for libelants,
Carter & Ledyard, for claimant.

% Reported by B. G. Benedict, Esq., of the New York bar,
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‘BROWN, District Judge. By the libels in the above cases a lien
is claimed on the steamships above named for oleomargarine, or
butterine, supplied for those steamers in 1892, The facts as to the
supplies, and their amounts, are admitted. The conditions re-
quired for obtaining a statutory lien not having been complied with,
the only question is, whether a maritime lien was acquiréd under
the circumstances of an alleged sale and delivery of the goods in
New Jersey.

The libelants are copartners, doing business at Jersey City, N. J.
The steamers, at the time the supplies were furnished, were the
property of the United States & Brazil Mail Steamship Company,
a New York corporation, and lay at Roberts’ Stores, Brooklyn, with-
in the port of New York, their home port, where the goods were de-
livered on board. They were forwarded to the steamers from
Jersey City, upon a written request, or message by telephone, sent
in each instance from the general office of the steamship company
in this city, by one of its office employes, known as the “port stew-
ard,” calling for the supply of a certain amount of butter to the
steamer named. Upon such orders, the libelants delivered the
goods specified to truckmen employed by them in Jersey City, who
took them over to the steamers at Roberts’ Stores, Brooklyn, and
there delivered them on board, and at the time of such delivery
obtained an acknowledgment on behalf of the company of the re-
ceipt of the goods named, properly signed by one of the officers,
or persons, on board the ship. The libelants had been accustomed
to deal in this manner with the steamship company, and their ves-
sels, for several years previous.

The sale of oleomargarine being prohibited by the laws of the
state of New York within the limits of the state, it was contended
for the libelants that by an arrangement between the libelants and
the steamship company, the sale and delivery of the goods were in-
tended to be complete, and were complete, in Jersey City, upon the
delivery of the goods ordered to the truckmen there, so that the
title to the goods passed in the state of New Jersey; and that the
furnishing of the goods having been complete within the state of
New Jersey, a maritime lien was acquired therefor. The truckmen,
as I understand the evidence, were not in the general employment
of the libelants, but were engaged by them to carry the goods to the
steamers; they were paid, however, for the cartage, by the libelants.
In the bills rendered to the company for the goods, there was no
separate charge for cartage, because, as was testified, there had
long been an understanding with the company that the prices at
which the butterine was billed should include the cartage from
Jersey City to the steamers. A maritime lien is claimed upon the
contention that the delivery to and for the vessel was completed in
Jersey City upon the delivery of the goods to the truckmen for the
benefit of the ship.

I am unable to sustain the lien in these cases upon either theory
that can be presented on behalf of the libelants. If the sale and
delivery of the supplies to the steamship company were not complete
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until the delivery of the goods to the ship at Roberts’ Stores, clearly
no maritime lien arises; since, in that view, the supplies were
wholly furnished in the vessel’s home port.

If, on the other hand, the libelants’ evidence be deemed sufficient
to prove that the title to the property passed in Jersey City to the
steamship company, and that the delivery to the truckmen there
was, in law, a delivery to that company; still, that would not
amount to a delivery, or to a furnishing of supplies, to the ship
in Jersey City; but only to a common-law delivery to the company,
sufficient to bind the company in personam; which is a very differ-
ent thing from a delivery to the ship, or binding the ship in rem.
The ship was not in Jersey City; but within a different jurisdiction,
a mile or two away. There can be no delivery to the ship, in the
maritime sense, whether of supplies or of cargo, so as to bind the
ship in rem, until the goods are either actually put on board the
ship, or else are brought within the immediate presence or con-
trol of the officers of the ship. The Cabarga, 3 Blatchf. 75; Pol-
lard v. Vinton, 105 U. 8. 7, 9-11; The Caroline Miller, 53 Fed. 136;
The Guiding Star, Id. 936, 943, and cases there cited.

Had the goods in question been lost while in transit from Jersey
City to Roberts’ Stores, where the ship lay, the steamship company
might possibly have been personally liable for the goods; but plainly
no lien for them could have arisen against the ship, because they
would never “have come to the benefit of the ship.” Per Nelson,
J., (The Cabarga, supra.) No lien, therefore, arose when the goods
were delivered to the truckmen in Jersey City, since the ship had not
yet received the goods, and might never receive them. Something
more had to be domne, viz., to deliver them to the ship. As that
delivery was an act necessary to the creation of a maritime lien, it
follows that the “furnishing to the ship,” so as to acquire a lien,
was only completed at the place where the ship herself actually was.
As this was in the home port, no maritime lien could arise. The
place where the ship is at the time the supplies reach her, is the
test in all such cases. Accordingly, where the supplies have been
ordered and sent, from the home port, but are delivered to the ship
while she is in a foreign port, a maritime lien arises. The Sarah
J. Weed, 2 Low. 555; The Agnes Barton, 26 Fed. 542; The Huron,
29 Fed. 183; The Chelmsford, 34 Fed. 399. The cases of The Pataps-
co, 13 Wall. 334; The Comfort, 25 Fed. 159; The Havana, 54 Fed.
203, cited for the libelants, are all cases in which the supplies were
delivered on board the ship, while the ship was in a foreign port.

Holding, therefore, that the furnishing of supplies, for the pur-
pose of obtaining a lien on the ship, is not performed until a de-
livery to the ship, or within the immediate control of her master,
and that being done in these cases within the home port, it follows
that the libels must be dismissed, with costs.
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THE LOWELL M. PALMER.
MACE v. THE LOWELL M. PALMER.?
(District Court, 8. D. New York. October, 1893.)

CoLLisroN—STEAM VESSELS MEETING — PROPER SIDE OF CHANNEL — INATTEN-
TION TO SIGNALS.

A steamship and a tug with a tow met in the East river, the tow
going up and the steamship coming down. When the tug was below
the East River bridge, she three times gave a signal of one whistle to
the steamship, which signals were disregarded, and no whistles blown to
the tug, until too late to be of any use. The steamship was on the left-
band side of the river, and improperly directing ber course towards the
Brooklyn shore, There were no obstacles to prevent her going on the
New York side. The tug backed as soon as danger of collision became
manifest. Held, that the steamship was solely liable for the collision.

- In Admiralty. Libel by Alfred E. Mace against the tug Lowell
M. Palmer for collision. Dismissed.

IConvers & Kirlin, for libelant.
Benedict & Benedict, for respondent.

BROWN, District Judge. On the 11th of May, 1892, the steamer
Cilurnum, 300 feet long, and of about 1,370 tons register, bound
down the East river, soon after passing the Brooklyn bridge came
in collision with a railroad float in tow of the tug Lowell M. Palmer,
the starboard corner of the float striking the starboard side of
the steamer and breaking in some plates, for which damage the
above libel was filed.

There is great contradiction in the evidence, both as to the place
of collision, and the relative positions of the two vessels during
the few minutes previous. In all essential particulars, however,
the witnesses for the respondent,—many of whom are from other
vessels and apparently wholly disinterested—evidently predominate,
and are entitled to superior credit. They establish, without doubt,
the fact that the collision was abreast, or very nearly abreast of
the Fulton Ferry slip, on the Brooklyn side, and not more than
from two to four hundred feet from the dock; that the Palmer,
being upon the Brooklyn side of the river, when at least a quarter
of a mile below the bridge, saw the Cilurnum above the bridge, and
three times gave her a signal of one whistle, indicating that the
vessels should each pass to the right, that is, port to port; that the
Palmer directed her course still more to the Brooklyn shore; that
no attention or answer was given by the Cilurnum to these whistles,
nor any whistles blown by her to the Palmer, except two whistles
given when she was quite near,—within two or three hundred
feet, and too late to be of any use; that the Cilurnum was herself
on the left-hand side of the river, and improperly directing her
course somewhat towards the Brooklyn shore; that the angle of
collision was nearly a right angle, and that the Palmer backed,
until at the collision she was heading nearly straight across the
river towards the Fulton Ferry slip; and that there were no

1Reported by B. G. Benedict, Esq., of the New York bar.



