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been framed, and what was the.meaning of certain words and
phrases: therein employed. = Furthermore, it appears that Mergen-
thaler took the position that certain features of construction were
old, and he cited earlier patents, to Ray and others, to show that
the issues should receive a very limited and specific construction.
He did not, indeed, move to dissolve the interference, and hence
may be said to bave acquiesced in the view that the respective
claims of the contestants were properly put in interference. But
the defendant is not thereby estopped, and ought not to be embar-
rassed in making defense to the present bill because of such ad-
mission,

The views of the experts of the respective parties to this suit,
as expressed in their affidavits, are wide apart in material matters.
Upon the ex parte affidavits and accompanying documentary evi-
dence it cannot be confidently affirmed that the plaintiff’s case is
entirely free from doubt. The proofs lack completeness. More-
over, the defendant has an established manufacturing business,
employing a great force of hands and & large capital. Interference
therewith by a preliminary injunction would cause serious injury
to the defendant. On the other hand, no irreparable damage can
result to the complainant by the denial of summary relief. The
pecuniary responsibility of the defendant is not questioned. These
combined considerations lead to the conclusion that the court should
avoid summary interposition. For such course, in the circum-
stances of this case, there are safe precedents. Dickerson v. Ma-
chine Co., 35 Fed. 143; Ironclad Manuf’g Co. v. Jacob J. Vollrath
Manuf’g Co., 52 Fed. 143. It is hardly necessary to add that with
respect to the ultimate rights of the parties the court has formed
no opinion. They are to be determined upon full proofs at final
hearing.

The motion for a preliminary injunction is denied.

=

GRANT v. UNITED STATES,
(Circuit Court of Appeals, Ninth Circuit. November 14, 1803)
No. 108.

SEAMEN—HARBORING AND SECRETING.

Rev. St. § 4601, prescribing a penalty for harboring or. secreting “any
seaman belonging to any vessel,” does not apply to the harboring or
secreting of a person employed or engaged to serve on a vessel which
does not belong to a citlzen of the United States.

In Error to the Circuit Court of the United States for the District
of Oregon. '

At Law.  Information against Peter Grant for violation of sec-
tion 4601, Rev. St. U. 8,, by harboring and secreting five seamen be-
longing to the Invergarry, a British vessel. Trial in the circuit
court without a jury. Findings and judgment against the plaintiff
in error. 55 Fed. 414. Reversed.
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Milton Andros, for plaintiff in error.
Charles A Garter, U. 8, Atty.,, and Charles A. Shurtleff, Asst.
U. 8. Atty., for defendant in error.

Before McKENNA, Circuit Judge, and HANFORD, District Judge.

HANFORD, District Judge. The plaintiff in error was, by a
criminal 1nformat10n presented by the United States attorney for
the district of Oregon, and filed in the United States circuit court
for that district, accused of committing an offense against the laws
of the United States, in this: that for a period of 27 days, in said
dlstnct, he did unlawfully harbor and secrete five seamen belong-
ing to a vessel called the Invergarry. A jury was waived, and the
case was tried before Hon. William B. Gilbert, Circuit J udge, who
made his findings in writing, and thereupon adjudged the defendant
to be guilty, and sentenced him to pay the penalty prescribed by
section 4601, Rev. St.-U. 8., and costs, amounting to the total sum
of $919.44, and committed him to jail till said penalty and costs be
paid, or until he be discharged according to law. The information
does not mention the nationality of the Invergarry, but by the find-
ings and opinion of the court it appears that she is a British vessel.

Finding that the judgment must be reversed, regardless of any
conclusion to which we might arrive concerning the points covered
by the opinion of the circuit judge, we pass without consideration
thereof to a question not discussed in the circuit court, but which
nevertheless arises from the facts presented by the record, viz.
whether the harboring or secreting of seamen belonging to a foreign
vessel is a violation of the statute upon which this case is founded.
The nature of this question prevents application of the doctrine of
waiver. We are obliged to give it consideration.

Section 4601, Rev. St, was originally enacted as the fourth sec-
tion of the act of July 20, 1790, entitled “An act for the government
and regulation of seamen in the merchant service.,” 1 Stat. 133. In
the revision it is included in the seventh chapter, entitled “Offenses
and Punishments,” of title 53, entitled “Merchant Seamen.” This
chapter is composed of the sections and clauses relating to offenses
and punishments contained in said act of 1790; the act of September
28, 1850, (9 Stat. 515;) the act of July 27, 1866, entitled “An act to
prevent the wearing of sheath knives by American seamen,” (14
Stat. 304;) and the act of June 7, 1872, entitled “An act to authorize
the appointment of shipping commissioners by the several circuit
courts of the United States, to superintend the shipping and dis-
charge of seamen engaged in merchant ships belonging to the United
States, and for the further protection of seamen.” These several
statutes were made to govern. the conduct of American seamen
within the territorial limits of the United States, and on board
American vessely elsewhere within the admiralty and maritime
jurisdiction of the United States. The title and context of each
shows forth the intention of congress to make laws for the vessels
and seamen of the United States; and by section 4612 a definition of
terms and rule of construction is given, which limits the application
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of all the provisions of these laws to cases affecting American
vessels, or the owners, masters, or seamen thereof. Section 4601
imposes a penalty for harboring or secreting any seaman belonging
to any vessel, knowing him to belong thereto. Section 4612 de-
clares the word “seaman,” as there used, to be restricted to designate
a person employed or engaged to serve in any capacity other than
as an apprentice on board any vessel belonging to a citizen of the
United States. Now, as the persons harbored by this plaintiff in
-error were not employed or engaged to serve on board a vessel
owned by a citizen of the United States, the case does not come
within the letter of the statute, and the prosecution must fail.

In this opinion we are supported by a prepohderance of the au-
thorities, "In Ex parte D’Olivera, 1 Gall. 474, (dec1ded in 1813,) Mr.

B

Justice Story, referring to the act of 1790, says:* °

“We are of the opinion that the act for the regulation of seamen exclu-
sively applies to seamen engaged in merchants’ service of the United States.
It may be a serious inconvenience that congress has not extended the provi-
sions to cases of foreign seamen in foreign vessels, in compliance with that
comity which it is understood many foreign nations exercise in favor ot
this country. Whatever may be the evil, we can only regret it. It is for
another tribunal to apply the remedy.” -

In 1873 Mr. Attorney General Williams, in a communication to
the secretary of the treasury, gave the following opinion:

“The provisions of the act of 1872 relating to ‘discipline of seamen’ are near-
ly identical in language with, and appear to have been copied from, the
provisions of the British merchant shipping act of 1854, relating to the same
subject. In a case arising under the latter act, its provisions concerning that
subject were held by the court of queen's bench to have reference to British
ships alone, (see Leary v. Lloyd, 8 ElL. & El. 178;) and I am inclined to the
view that the provisions of the act of 1872, adverted to above, were intended
by congress to apply only to seamen lawfully engaged for service on Ameri-
can vessels.” 14 Op. Attys. Gen. U. S. 326,

Judge Wallace, in the case of U. 8. v. Kellum, 7 Fed. 843, and
Judge Billings, in the case of The Montapedia, 14 Fed. 427, held the
same way. In U. 8. v, Minges, 16 Fed. 657,—a case exactly in point,
—dJudge Bond held that section 4601 does not apply to cases of
harboring or secreting seamen belonging to foreign ships. To the
contrary are the decisions by Judge Deady in U. 8. v. McArdle, 2
Sawy. 367, and U. 8. v. Sullivan, 43 Fed. 602, and the decision of
Judge Benedlct in TU. 8. v. Anderson, 10 Blatchf 226, in which Mr.
Justice Blatchford concurred.

By the act of June 9, 1874, (18 Stat. 64,) and again by the act of
August 19, 1890, (1 Supp. Rev. 8t. [2d Ed.] 780,) congress has de-
clared the effect to be given to the shipping laws upon domestic ves-
sels in the coasting trade. But notwithstanding the fact that
public attention was, by the opinions above quoted from, called to
the omission to extend these laws to foreign vessels and seamen,
it has failed to change them, in this respect, either in the revision
or subsequent amendments. From this we think that acquiescence
on the part of the legislative branch of the government in the in
terpretations given by Story and Williams may be fairly inferred.
Judge Deady gives excellent reasons for the making of suitable laws
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for the protection of foreign seamen and vessels in our ports, and
the case at bar illustrates the vicious practices to which he alludes.
The plaintiff in error is guilty of enticing men to abandon employ-
ment for which they were engaged, and to remain idle at his board-
ing house until after the Invergarry had gone to sea, thereby caus-
ing expense to the ship, and loss of time and wages to the men,
while he doubtless profited by shipping them on other vessels.
Such acts are reprehensible, and prejudicial to all classes of persons
connected with the shipping interests of the country. But the evil
of permitting such offenses to go unpunished is not greater than the
demoralizing effect of a decision which adds to or takes from the
law. If the laws which we have are found to be insufficient, when
fairly interpreted, congress should be called upon to amplify them.

Judgment reversed, and cause remanded, with directions to dis-
charge the defendant.

THE CHILIAN.
GODWIN et al. v. THE CHILIAN.
(District Court, S. D. New York. October 31, 1893)

Mmé'rmm L1EN — CHARTERED VESSEL — CUSTOMHOUSE ENTRY — PERSONAL
REDIT.

Where services were rendered and moneys paid out by customhouse
brokers in entering the British steamship C. at the customhouse in behalf
of known charterers, who were required to pay such fees, and the
service was rendered in accordance with a long course of dealings with
the charterers, and no demand was ever made therefor against the mas-
ter, owners, or their agents, held, that the brokers acted on the personal
credit of the charterers, and that no maritime lien arose upon the ship.
The Kate, 56 Fed. Rep, 614, followed.

In Admiralty. Libel to enforce an alleged lien for entering ves- -
sels. Dismissed.

Hess, Townsend & McClelland, for libelants,
Convers & Kirlin, for defendant.

BROWN, District Judge. The libelants, as 'customhouse broKers,
seek to recover for services, and moneys paid out, in entering the
British steamship Chilian in this port on February 7, 1893. The
Emily Souder, 17 Wall, 666, 670. The steamer was at that time in
the possession of the United States & Brazil Mail Steamship Com-
pany, being operated by them under a time charter, which required
the company to pay all entrance fees of the ship. The libelants
were the general customhouse brokers and agents of the company
for entering all the company’s vessels, whether belonging to the com-
pany, or chartered by it. The Chilian was entered in the ordinary
course of the libelants’ employment, and the bill therefor was ren-
dered to the company, and against the company only. At the time
of the entry, the master was present, because his signature was;
by law, required to the entry; but the libelants were not in any
way employed by him; nor were the master, the owners, or their
agents, requested or expected to pay for this service. The libelants



