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tothe interests of their own citizens, or opposed to public policy.
It is not important to inquire whether or not citizens of this state
could wrest the goods in controversy from the possession of the
assignee by proceedings in attachment. The attaching creditors
in the present case were nonresidents of this state. It is firmly
settled that such creditors do not occupy as favorable a situation
as if they were citizens of this state. On this subject, in the last
above cited case, the court said:
"As to the claim of the plaintiffs that they should stand as well as It they

were citizens of this state, it may be Eaid, in the first place, that the qualifica-
tion attached to foreign nssignments is in favor of our own citizens as such:
and, in the next place, that, the assignment being valid by the law of the
place where it is made, and not adverse to the interests of our own citizens,
nor opposed to public policy, no cause appears for pronouncing it invalid."
It follows that there must be judgment for the plaintiff pursuant

to the agreement. and it is so ordered.

UNITlllD STATES v. HILLYER et aL
(Circuit Court of Appeals, Ninth Circuit. November 14, 1893.)

No. 67.
L UNITED STATES MARSHAL-FEES PAID TO OFFICERS OF THE UNITED STATES.

A marshal is entitled to witness fees paid by him to officers of the
United States by order of the court, the payment of which has been
ordered by the court, under Rev. St. § 846, and for which no itemized ac-
count was presented or audited by such officers, notwithstanding the
provisions of section 850, requiring them to fW'nish a sworn itemized ac-
count of such fees.

2. SAME-FEES PAID BY ORDER OF THE COURT.
The allowance of the items under section 846, paid under order of the

court, is not reviewable in an action against the marshal by the govern-
ment to recover the same as paid contrary to law. McMullen v. U. S.,
13 Sup. Ot. 127, 146 U. S. 360, distinguished. .

8. SAME-UNITED ,STATES MARSHAL IN ALASKA-COMPENSATION.
Under Act Cong. 1884, c. 53, § 9; fixing the salary of United States mar-

shal in Alaska at $2,500 per annum, and providing that he shall pay the
fees received by him into the treasury of the United States, he is re-
quired to pay over all fees received by him, whether for services rendered
to the government or for those rendered to private litigants.

In Error to the District Court of the United States for the District
of Alaska.
At Law. Adion by the United States against Munson Curtis

Hillyer, marshal for the district of Alaska, and James Carroll and
others, sureties upon his official bond, to recover moneys retained,
misappropriated, and paid out by said Hillyer contrary to law. A
jury was waived, and the cause tried by the court, which rendered
judgment for the United States, who, being dissatisfied with the
judgment, brought error. Reversed.
CharlesA. Garter, U. S. Atty., (Charles A. Shurtleff, Asst. U. S.

:Atty., on the brief,) for plaintiff in error.
George R. B. Hayes, (Stanley, Hayes, McEnerney & -Bradley, on

the brief,) for defendants in error.
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Before McKENNA and GILBERT, Circuit Judges, and HAW·
LEY, District Judge.

GILBERT, Circuit Judge. On the 4th of August, 1890, the
United States filed a petition in the United States district court for
Alaska against M. '0. Hillyer, marshal of said district, and the
sureties upon his official bond, to recover $3,941.89, moneys claimed
to have been misappropriated to the use of said marshal, and paid
out by him, contrary to law. Issue was joined upon the petition,
and the court, after hearing the cause, made findings of fact and
conclusions of law, and rendered judgment for the United States
for $2,290.16 and costs. Not being satisfied with this judgment,
the United States brings the record into this court upon writ of
error.
The assignments of error refer wholly tt> the correctness of the

conclusions of law arrived at by the court in allowing certain items
of the marshal's account. One item allowed consisted of witness
fees, amounting in the aggregate to $602.80. It is claimed that the
payment of these fees was illegal, for the reason that the witnesses
to whom the fees were paid were officers of the United States, and,
as such, were not entitled to receive witness fees.
'Section 850, Rev. St., provides:
"When any clerk or other officer of the United States is sent away from his

place of business as a witness for the government, his necessary expenses,
stated in items and sworn to, in going, returning and attendance on the com"t
shall be audited and paid, but no mileage or other oi>mpensation in addition
to his salary shall in any case be allowed."
It is not disputed that the witnesses referred to were officers of

the United States. So far as appears from the record, no statement
of expenses such as is'required by the statute was ever presented or
audited. All of the items included in this portion of the account,
however, were paid under the order of the court, and were subse-
quently submitted to the court in the marshal's account, and the
expenditure of said sums was approved.
Section 846, Rev. St., reads as follows:
"The accounts of district attorneys, clerks, marshals, and commissioners

of circuit courts shall be examined and certified by the district judge of the
district 1'01' which they are appointed before they are presented to the ac·
counting officers of the treasury department for settlement. They shall then
be subject to revision upon t'heir merits by said accounting officers as in case
of other public accounts, provided that no accounts of fees or costs paid to
any witness or juror upon the order of any judge or commissioner shall be
so re-examined as to charge any marshal for an erroneous taxation of such
fees Qr costs."
It is contended on behalf of the plaintiff in error that under the

construction given to this statute in the case of McMullen v. U. S.,
146 U. S. 360, 13 Sup. Ct. 127, the allowance of these items is open
to investigation in this action. In that case the matter under con·
sideration was the account of the marshal for his fees for attendance
upcm the court. The supreme court construed that portion of sec·
tion 846 which provides that after allowance by the court the ac-
count shall be then subject to revision by the accounting officers of
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fhe treasury, and held that the allowance by the court does not
preclude revision by the proper officers of the treasury, nor justify
its payment if such allowance was unauthorized by law. That de-

does not affect the construction to be given to the. last clause
of section, the plain purport of which, as we construe it, is that
no m,arshal shall be charged for erroneous fees paid by him to wit-
nesses or jurors under the order of the court. Harmon v. U. S., 43
Fed. 560. We find no error in the allowance of these items by the
court..
The principal assignment of error refers to the construction given

by the court to the act of congress fixing the compensation of the
marshal of Alaska, and brings in question the allowance of $1,682.-
69 fees for services rendered to the United States. The act creating
a civil government for Alaska (23 Stat. 24, § 9) provides for the
compensation of governor and marshal as follows:
"They shall generally receive the fees of office established by law for the

several. officers the duties of which have been hereby conferred upon them as
the same are determined and allowed in respect to similar offices under the
laws of the United States, which fees shall be reported to the attorney gen-
eral and paid into the treasury of the United States. They shall receive
respectively the following annual salaries, >I< >I< >I< the marshal the sum of
two thousand five hundred dollars, >I< >I< >I< p,ayable to them quarterly from
the treasury of the United States."

It is argued that, since all of these fees were earned by services
rendered by the marshal in behalf of the United States, he had
the right to apply any moneys in his hands to the payment of the
same; and that, inasmuch as these fees had not been received by
him as contemplated by the act, but were still owing to him from
the government, they were not included among the fees which he
was required to pay into the treasury of the United States; and
reference is made to the following sections of the Revised Statutes,
as supporting this construction:
"Sec. 856. The fees of district attorneys, clerks, marshals, and commis-

sioners, in cases where the United States are liable to pay the same shall
be paid on settling their accounts at the treasury. Sec. 857. The fees and
compensation of the officers and persons hereinbefore mentioned, except
those which are directed to be paid out of the treasury, shall be recovered
in like manner as the fees of officers of the states respectively for like serv-
ices are recovered."

We do not so interpret the act. We find in this act a provision
that the marshal shall receive the usual fees of his office; that he shall
report them to the attorney general, and pay them into the treasury;

his necessary traveling expenses in discharging his official duties.
While the words employed in the clause declaring that the marshal
"shall receive the fees of office established by law" would include
the fees incident to services rendered to the United States as well
as those rendered at the instance of private individuals, the further
provision that the fees so received shall be paid into the treasury
is equally broad and comprehensive, and covers all fees received
by the marshal, from whatever source. There is no warrant for
pollling that it was the intention of congress to confine the latter
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provision to fees actually received by the marshal from private in-
dividuals, and to exclude therefrom fees allowed or paid to him
by the government in the settlement of his accounts for services
rendered to the United States. It necessarily follows that, if the
fees in question are among those which the act declares the marshal
shall receive, they are also included in the fees that the marshal
shall pay into the treasury. It is the fees that he receives that he
is to account for and pay over to the United States. Further evi-
dence that such was the intention of congress is found in the clause

allows the marshal his traveling expenses. This is an abso-
lute provision for all the expenses incurred by him in the discharge
of his duties, whether in the service of private litigants or of the
United Sta.tes. The purport of the whole section is that the marshal
shall receive as compensation a salary of $2,500 per annum, and
nothing more.
Since a new trial of this cause must be ordered on account of the

error already specified, we deem it unnecessary to discuss the re-
maining assignments. They refer principally to items of the mar·
shal's expense account, and cover questions that can be better in-
vestigated in the trial court upon the evidence that shall be there
adduced.
The judgment is reversed, and a new trial is ordered.

BOGGS v. WANN et aL
(Circuit Court, N. D. Ohio, E. D. January 17, 1893.)

No. 4,978.
1. EXECUTORS-POWER TO CONTRACT DEBTS AND GIVE NOTES.

An executor has no authority as such to gQ into debt and bind the esC
tate by giving notes; nor is such authority deducible from an express
power to sell and reinvest assets; and therefore no action at law can· be
maintained on such notes, though in equity the estate might be held, not
on the contract, but to the extent of the benefit actually conferred.

2. NEGOTIABLE INSTRUMENTS-AcTICNS ON-DEFENSES.
In an action on a note, a denial that plaintiff is the lawful owner there-

of is a good defense under the Ohio Code.
8. SAME-LEGAL AND EQUITABLE DEFENSES-FIDUCIARY RELATIONS.

It is no defense to an action at law in a federal court on a note that
the plaintiff and his agent occupied such a relation of confidence to the
maker as enabled them to induce her to enter into an unconscionable
contract for the purchase for a large sum of property having only a
nominal value, When defendant does not aver a rescission or set up a
breach of warranty.

4. SAME-FALSE REPRESENTATIONS.
It is, however, a good legal defense to such note that defendant was

induced to purchase the property (being stock of a coal mining company)
on the representation that the mine was making large dividends and
profits, whereas in fact such lLwarent dividends and profits were made
by fraudulent practices upon a railroad company, to which the coal was
sold, for this shows a right of rescission; and, if the property was worth·
less, a tender back was a needless formality; and if there was only !l.
partial failure of consideration, defendant could reduce the recovery pro
tanto. Withers v. Green, 9 How. 213, followed.


