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to do the work he was engaged to do,-:-especially so,
that the work had to be done after night. The court below, tn a
commendably brief and cIear charge,to which thll phlintiff in
error took. no exception, stated to the jury the rules of)aw appli-
cable to. the case. The. jury have found that the defendant was
guilty of negligence, and that the plaintiff was not guilty of con-
tributory negligence, and on the evidence in this record this court
cannot set aside that finding. The cases of Ferren v. Railway Co.,
143 Mass. 197, 9 N. E. 608, and Stackman v. Railway Co., (Wis.)
50 N. W.4,04,. may be referred to as fully supporting the jury in
their conclusions, and the judgment of the lower court.
The judgment of the circuit court is affirmed.

W. B. GI!:IMESDRY-GOODS CO. v. MALCOLM, (WAPLESj Intervener.)
(Circuit Court of Avpeals, Eighth Circuit. October 30, 189:a.)

No. 298.
1. EVIDENCE-DECLARATIONS OF GRANTOR.

On trial of an issue as to whether or not an instrument is a chattel
mortgage, or an assignmer.lt for the benefit of creditors, testimony of the
person executing it, as to statements made by him to a third person
as to its character, is inadmissIble. . •

2. TRIAL-SPECIAL FINDINGS BY JURy...,..FoLLOWING STATE PRACTICE.
Mansf. Dig. Ark. § 5142, in force in tb,e Indian Territory, and providing

that the jury may be required to find specially updn particular questions
of fact, haVing been decided by the supreme court of Arkansas not to be
mandatory, and, such a statute not being obligatory upon the federal
courts, the refusal of the court in the Indian Territory to submit ques-
tions for special findings is not a. ground for reversal.

S. ApPEAL-HARMLESS ERROR-DIRECTING VERDIC'r.
It is not reversable error for the court to direct a juror to agree with
his fellows, when the evidence Is of such a character that the court may
take the case from the jury and direct a verdict.

4. SAME-INSTRUCTIONS.
Where no other verdict could have been rightfully rendered, the ap-
pellate court will not consider exceptions based on Instructions given
and refused.

In Error to the United States Court in the Indian Territory.
At Law. Action commenced by attachment by the W. B. Grimes

Dry-Goods Company against John Malcolm. Paul Waples inter-
vened, claiming the attached goods under a deed of trust. Judg-
ment for the intervener. . Plaintiff brings error. Affirmed.
N. B. Maxey and John N. Ritter, for plaintiff in error.
A. G. Moseley, for defendant in error Waples. ,
Before CALDWELL and SANBORN, Circuit Judges, and THAY-

ER, District Judge.

CALDWELL, Circuit Judge. This case is identical in its
origin, and in the principal questions involved, with the case of
Hat Co. v. Malcolm, 2 C. C. A. 476,51 Fed. 734. We need only
consider, therefore, the assignments of error which raise questions
not decided in that case.
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The plaintiff in error examined Malcolm, the mortgagor, as a
witness, and in the course of the examination asked the witness
if he had not told one Wiswell that the instrument under which
Waples, the interpleader, claimed the goods, was an assignment,
and that it was void.. The interpleader interposed an objection to
the question, which the court properly sustained. The mortgagor
could not prejudice the rights of the mortgagee by statements made
to third parties after the execution of the mortgage, and the de-
livery of the property thereunder to the trustee.
The court refused the plaintiff's request to submit to the jury

11 questions for special findings. The Arkansas Code, in force in
the Indian Territory, provides that "in all actions the jury in
their discretion may render a general or special verdict, but
may be required by the court in any case in which they render
a general verdict to find specially upon particular questions of fact
to be stated in writing. * * *" Section 5142, Mansf. Dig. The
supreme court of Arkansas has decided that this section is not
mandatory, but that whether a jury shall be required to find
specially upon particular questions of fact is a matter within the
discretion of the court. Railway Co. v. Pankhurst, 36 Ark. 371, 378.
Moreover, state statutes which require the state courts to submit
special questions to the jury are not obligatory upon the federal
courts. Association v. Barry, 131 U. S. 100, 119, 9 Sup. Ct. 755.
A further assignment of error is that the court, in effect, told

one of the jurors trying the case that it was his duty to agree with
his fellows in finding a verdict for the interpleader. The record
contains all the testimony, and, upon looking into it, we are all
of the opinion that there was no evidence tending in the slightest
degree to impeach the interpleader's title to the property, and that
the court should have so told the jury, and directed them to re-
turn a verdict for the interpleader. It was not error for the court
to direct one juror to do what it ought to have directed all of
them to do before leaving their box. The mortgage, and proof of
possession taken thereunder, established the interpleader's title
to the property, and there was no evidence tending to establish a
contrary conclusion.
This case, as well as that of Hat Co. v. Malcolm, supra, seems

to have been tried on the assumption, assented to by all parties,
that it was competent for the attaching creditors, for the purpose
of defeating the mortgagee's title, to contradict and vary the terms
of the mortgage by parol testimony, and to show, if they could,
that the grantor or mortgagor designed the instrument for an
assignment for the benefit of creditors, and not a mortgage, and
that, if the grantor intended that the instrument should operate as
an assignment, it must have that operation, without regard to its
terms, or to the knowledge or intention of the grantee or mortgagee.
We do not wish to be. understood as assenting to the soundness of
these assumptions. An inquiry into their soundness is not neces-
sary, however, to the decision of this case. Assuming, but not de-
ciding, that they are good law, it is sufficient to say that there
is not a particle of proof in the case tending to show that either
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of the parties to the instI'lUllent intended it to be other than what
it purports to be on its face, namely, a mortgage.
It is well settled that a federal court may withdraw a case from

the consideration of the jury, and direct a verdict for the plaintiff or
the defendant, as the one or the other may be proper, where the
evidence is undisputed, or is of such conclusive character that the
court, in the exercise of a sound judicial discretion, would be com-
pelled to set aside a verdict returned in opposition to it. Railroad
Co. v. Converse, 139 U. S. 469, 11 Sup. Ot. 569; Sanger v. Flow, 4 U.
S. App. a2, 1 C. 'C. A. 56, .48 Fed. 152; Hinds v. Keith, 57 Fed. 10.
Inasmuch as, upon the pleadings and evidence, the jury could right-
fully find only as they did, it is unnecessary to consider exceptions
based on instructions given and refused. Upon this record the
plaintiff could not have complained of an instruction to return a
verdict for the interpleader. '
The judgment of the court below is affirmed.

SCHRODER v. TOMPKINS et at
(Circuit Court, D. Indiana. November 23, 1893.)

No. 8,935.
ASSIGNMENT FOR BENEFIT OF CREDITORS-COMMON LAW AND STATUTORY.
The Ohio statute relating to assignments for the benefit of creditors

merely prescribes the method of enforcing and administering the trust
after it is created, and the validity and character of the assignment is
to be determined by the common law. Mayer v. Hellman, 91 U. S. 496,
and Johnson v. Sharp, 31 Ohio St. 611, followed.

2. SAME-FOREIGN ASSIGNMENTS-PUBLIC POLICY.
A vohmtary common·law assignment, valid in the state where made,

carries title to chattels located in another state, and will be enforced by
its courts, if not contrary to its own public policy.

8. SAME-ATTACHING CREDITORS.
A voluntary common-law general assignment for the benefit of all cred-

itors alike, executed in Ohio by a partnership having its principal busi-
ness there, conveys title to personal property of the debtors in Indiana,
although one of the partners resides in Indiana; and when possession is
taken thereunder by the assignee he can hold the property as against
subsequent attaching creditors not residents of Indiana. Woolson v.
Pipher, 100 Ind. 306, distingiIished.

At Law. Action by Jacob Schroder, as assignee for the benefit
of creditors, against George W. Tompkins and William Sherry, to
recover possession of goods of the assignor held by defendants, as
sheriffs, under certain writs of attachment. Judgment for plain·
tiff.
Jacob Shroder, in pro. per.
Mark E. Forkner and John M. Morris, for defendants.

BAKER, District Judge. This case is submitted on an agreed
statement of facts, pursuant to section 553, Rev. St. Ind. 1881. It is
agreed that the plaintiff is a citizen and resident of the state of
Ohio, and that the defendants are citizens and residents of the state
of Indiana; that the goods and chattels in controversy are of the


